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DOWN. According to preliminary estimates, corporate profits 
(seasonally adjusted) in the second quarter of 1956 were 
slightly below those in the first quarter and were $21.5 billion 
after taxes, but were above the second quarter of 1955. Divi 
dend payments were $12.2 billion, and $9.3 billion were retained 


as undistributed profits 


UP. The gross national product rose almost $5 billion (season 
ally adjusted annual rate) between the first and second quarters 
of 1956, and was $408.3 billion. Increases occurred in consumer 
expenditures, private domestic investment, foreign investment 


and state and local expenditures 
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Consumer UP. In June, total consumer credit outstanding in 
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Personal UP. Personal income rose about $1.4 billion (seasonall 


justed annual rate) between May and June to $324.2 
Income increase in labor income from $230.4 billion in May 


billion in June accounted for most of the gain 


Stock DOWN. Stock prices continued to rise during t 


Ps and through the early weeks of August, but by the d 
Prices third week in August they fell sharply. On the Dov 
averages. industrials fell to 502 from a mid-August high of 515 
Rails fell to 16014 from a mid-August high of 171 Utilities 
sank to 69 from 71. 
The SEC composite index for the second week in August 
only reflected the highs and was 363.4 
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CROSS-COUNTRY SECONDARY BOYCOTT — Th 
NLRB held that a uniori’s attempts in New York City to 
publicize a recognition dispute between the union and a Utah 
cheese processor were an unfair labor practice. Although the 


union claimed to have sent its a 


rents last merely to publicize 


the dispute to a trucker employed by the processor’s distributor 
there, the Board found that actually the union requested the 
distributor to cease handling the cheese under a picket threat 
This, the Board held, was unlawful, the real object being to 
keep the New York City distributor from buying this cheese and 
to force the Utah processor to bargain with the union.—7camsters, 
Local 976, CCH Lapor Law Reports (Fourth Edition), Volume 5, 


{ 53,937. 


UNION BLACKLISTING—The Tenth Circuit Court of 
\ppeals enforced an NLRB order which required that a union 
stop interfering with the employment of a former member who 
had been expelled on “dishonorable grounds.” The business agent 
of the union caused an employer to discriminate against this 
expelled member because statements of the agent indicated that 
the employer could fear a strike if he rehired this former employee 

VLRB v. Oklahoma City General Drivers, 30 Lapor CAses 


{ 70,125. 


WORKERS’ CONSENT NEEDED—An employer had neg 
lected to get his workers’ consent when he signed an employer 
association contract with a union. Ordinarily, “A multi-employer 
bargaining unit is appropriate only if there is some indication 
that the employees in each of the constituent employer groups 

have consented, expressly or otherwise, to be represented 
by a single bargaining agent in common with the employees of 
other employers,” said the NLRB. But in this case the union 
had not even been chosen by this employer's employees as thei 


separate bargaining agent. The Board held that the employer's 


> 
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action was illegal under the Taft-Hartley Act since he fail 
to get the workers’ consent to be represented on an over-all 
basis.—Mohawk Business Machines Corporation, CCH Lasor Law 
Reports (Fourth Edition), Volume 5, § 53,943. 


DIVIDED HOUSE—The fact that five brothers owned 
two lumber firms, one of which was unionized, did not make the 
firms either a single employer or allied employers. A union was 
enjoined from striking the organized company in an attempt 
to unionize the other. The district court which enforced the 
NLRB order found that the firms were operated independently 
by difterent brothers; permission to picket or strike allied em 
ployers extends only to employers doing farmed-out struck work 


Alpert v. Carpenters, 30 Lazor Cases § 70,136. 


FISH STORY—A district court denied a motion to dismiss 
an antitrust indictment against a trade council which the govern 
ment claimed created a monopoly in the smoked-fish market 
The council, they claimed, forced nonunion jobbers to join the 
union and boycotted those that did not, and barred union jobbers 
from selling to each other’s customers. The council claimed that 
jobbers were a labor group and exempt from antitrust laws and 
that the conduct complained of was an unfair labor practice 
within the sole jurisdiction of the NLRB. The court held that 
the Board’s authority “does not oust this court of its exclusive 
jurisdiction to try violations of the antitrust laws . . ” and 
whether the jobbers were exempt was a matter to be resolved 
on trial.—U. S. v. Fish Smokers Trade Council, 30 Lapor Cases 
© 70,130. 


PUBLIC TRANSIT EMPLOYEES FORBIDDEN TO 
STRIKE—A state court enjoined employees of the New York 
City Transit Authority from engaging in a strike both under a 
law prohibiting strikes by public employees and under the court’s 
inherent power to protect the public. These employees operate 
the rapid transit facilities of the City of New York. The court 
discounted the workers’ argument that the transit system was 
not a proper governmental function and therefore the strike ban 
should not apply to them. The city “is not a horse and buggy 
town,’ and the rapid transit system “is a basic government 
service . . . necessary for the public welfare.’—New York 
Transit Authority v. Loos, 30 Lapor Cases § 70,129. 


ARE REST PERIODS “WORKING TIME”?—Yes, some 


times, said a federal appellate court in Denver in a suit brought 


by the Secretary of Labor for Fair Labor Standards Act viola 


tions. Fifteen-minute rest periods given to pieceworkers in the 
morning and afternoon had to be counted as working time under 
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BUSINESS SUCCESS— A 


by an ousted union was co i and a 


picketing 1 gvains 
policy of the state. The union was picketing a purely 
ness which had been successful in inducing a majority 
ployees to withdraw from the union even though a 
iwreement was in effect at the time. The picketing that occurred 
after the contract expired was calculated to force the employer 
to recognize the union against his will. The court found that 


no labor dispute existed and that no strike vote as ever taken 


Anderson v. Retail Clerks, Local 698, 30 LAapor Cases © 70,158 
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junctive relief on various theories, Judicial 
review of the legality of “organizational 
picketing” in the state courts has resulted 
in a maze of conflicting rulings in the vari 
ous courts It is our purpose here to review 
these conflicting rulings 


Analysis of the recent state court deci 
sions re the enjoinability of “recognition” 
or “organizational” picketing of interstate 
employers shows that state courts have split 


in following two divergent legal principles 


One group attacks the problem on what 
we may consider the “Goodwins v. Hagedorn 
Wood v. O'Grady” axis. Goodwins, Ir 7 
Hagedorn" is a decision of the New York 
Court of Appeals. The plaintiff was a do 
mestic corporation which commenced at 
action in the New York Supreme Court for 
a judgment that would enjoin picketing by 
the defendant union of a store of the plain 
tiff employers. After trial before an official 
referee, the complaint was dismissed. The 
appellate division affirmed by a divided 
vote, and the plaintiff employers then brought 
the case to the court of appeals. The court 
of appeals found that there had never | 
any strike at the store in question, nor 
the employees of the store -selected 
union as collective bargaining agent. | 
fact, representation proceedings looking to 
the certification of such agent had been 
pending before the Board, to whose juris 
diction the plaintiff employers were subject 
since they were engaged in interstate com 
merce. Nevertheless, the union was pick 
eting the plaintiff employers with the “avowed 
object” of forcing the plaintiff forthwith 
to recognize the defendant union as the 
sole collective bargaining agent despite 
the competing claims of a rival labor or 
ganization to represent the same employees 
The supreme court and the appellate 
division had refused to consider the peti 
tion for injunction on the grounds that state 
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ment, 20 LABOR CASES ‘ 66,609 (1951) 
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ployees to freely organize or not organize In the New York Supreme ( 


as they see fit (which right is guaranteed Meltex, Inc. v. | 1gston, 28 
by, Section 7 of Taft-Hartley and by numer { 69,483 (1955), tl urt supplic 


ous state laws and state constitutional pro reasoned a1 


; 


visions), the courts seize upon the federal organizatic 
cases pointing to the situation where rea- court 
sonably designed protective state laws take “ w 


precedence over the right to communicate ‘a oro 


that a shop is unorganized.’ The courts a 
pioyees 


then grant the requested injunction, treating rily br 
Sal i 

the problem mainly as one of proof. The 
- employer 


opposing distinctions drawn | le courts 
pposing tinct lrawn yy the courts, that emplk 


as set forth above, regarding the objectives ‘ 
pressure b 
t 


of the organizational picket seem to be 
employees te 


more a state of mind than a factual matter, , 
the picketing 
and, in this connection, the observation as sateen 1 
: ; on lou 
to the lack of reality in the drawing of such nereuad 
‘ ‘ persuade 
distinctions is well stated by the court in tisha 
. : coerce he 
Meltex, Inc. v. Livingston, cited and quoted ahies 
Mo) ees into 
below. " o9 
be trankly 


Che recent Maine Supreme Court case of place « 
Pappas v. Stacey, 28 Lapor Cases § 69,420 empl 
(1955), illustrates the treatment of the al- _ sarily 
leged objective asa problem ot proot Here 
peaceful picketing by a union at a restau criminating 
rant in furtherance of a strike by a minority courage 1 
of employees in an effort to organize othe (Natio 
employees of the restaurant was considered 
unlawful and enjoinable as violative 
Maine statute protecting workers in 
right to organize free from interference 
by their “employers or other persons.” The 
court decided that such picketing was not 
protected as free speech under the | 
States Constitution. It said: “In our view presses me as wholly lacking in 
peaceful picketing for organizational pur- I cannot even think of what crite 
poses is unlawful under our law, and may invoked in o1 to determine 
be enjoined.” It stressed the “coercive picketing 
+} 


force” generated by the picketing. It recog P 


nized that freedom of speech and of tl not be wl 

press is a basic liberty and that the United not caus« 

States Supreme Court has developed the tempta 

“picketing-free speech” principle H 

ever, the court cited the Gaszsam c: too, 

authority for granting the injunction determina st on W 

mention is made of possible federal lawyer descril the object 

diction pre-emption. the other, or ¢ vhether some 

* os $21 +} +" 

The Pennsylvania Supreme Court ; me a “wn 7 p- age whe 
Samson House v. Waiters Union, 28 " ava ' — vidinties 

Cases § 69,321, enjoined picketing 

basis that it was not protected activity si 

it was designed to coerce the employ 

rather than to organize the employees 

both the Maine and Pennsylvania cases, cer rtheless, the distinctio1 

tiorari was denied by the United acks reality is being drawn 

Supreme Court. See also Chucales ©’Grady ) lely be 


alty, 29 LaBor Cases § 69,536 (Ohio) (Continued on page 585) 
5 Building Service Employees International 170; Giboney v. Empire Storage and Ice Com 
Union v. Gazzam, cited above; Teamsters Union pany, 16 LABOR CASES { 65,062. 336 U. S. 491 


v. Hanke, 18 LABOR CASES { 65,763, 339 U. S 
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The Westinghouse Strike —1955-1956 
By DAVID LEVINSON 


The magnitude of the recent Westinghouse strike can be measured in a number 
of ways. The most important of these may be whether the final settlement of 
the 156-day dispute was a vindication of adherence to the basic philosophy 
of ‘‘volunteerism’’ or an outstanding example of the failure of free collec- 
tive bargaining. The author presents us with the facts from which to draw our 
own conclusions. This article was the basis for a discussion at the Second 
Annual Executive Development Program held at Ohio University, July 8-August 6. 


tt. RI ONLY 
firms I ountr irger thi tl letailed gal 1 tt 
Westing! s 
largest pr ( lectrical equipment 
| sands 
uge turbine 


t experienced 


Background 


It is been allege 

F 

utpertormes 
increase ll! ne earnings 
ratios by its major mpetitor, General 
Electric Nevertheless the company’s devel 
opment has been notablk Its sales volume 
increased trom about $200 million befor 


World War II to the $1 billion level in OUFS, 


1950. Under its incumbent president, Gwilyn stoppages in manutacturil he company 


times gt 
, t] 


fought back by more intens fforts to re 


\ Price, it has executed two consecutive ) 
programs ot modernization and expansio! duce costs and increas« ; “When things 
so that it soon will be about two and one get rough,” said Price, “it’ o time to pull 


half times as large as it was at the end of your hes.” 
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The author is an associate profes- 
sor of economics at Ohio University. 





Throughout its chain of many plants, 
Westinghouse bargains with a number of 
labor unions. Two of them worth noting 
are the International Union of Electrical 
Workers, CIO (hereafter referred to as 
IUE), and the United Electrical Workers 
(hereafter referred to as UE). The former 
represents an estimated 44,000 of the com- 
pany’s employees, and the latter 10,000. 
These two unions are alleged to be bitter 
rivals in the organization of workers in the 
electrical manufacturing industry 

In the fall of 1954, General Electric (GE) 
negotiated a one-year contract with the 
IUE which was to expire on September 15, 
1955. Likewise in 1954, Westinghouse nego 
tiated a two-year contract with the same 
union which permitted further negotiations 
on general wage demands as of September 
15 of the year following (a reopening clause) 
In anticipation of 1955 negotiations James 
B. Carey, president of the IUE, said that 
it would be “a year of decision in whicl 
we answer the question, do we have a union 
or don’t we.” Another spokesman for the 
union stated: 


“ . , what GE does sets the precedent, 
the method, and example for every manu 
facturer in the entire industry, and what 
they get away with sets the precedent for 
every employer.” 

In August, 1955, GE and the union agreed 
upon a five-year settlement. The contract 
contained, among other matters, a general 
wage increase for each of those years with 
reopening permitted in 1958 on the question 
of employment security (the so-called guar 
anteed annual wage). The union estimated 
that after the five years, direct wage increases 
would average 34 cents per hour and the 
total package—allowing for gains in fringe 
benefits—48 cents. Negotiations had been 
completed peacefully in less than a month 
GE attributed the early agreement to a new 
approach on the part of the union. It was 
reported that because of illness Carey did 
not participate in negotiations until the very 
last day (August 11). Carey described the 
contract as a “splendid agreement,” but 
there is some indication that thereafter the 
UE tried to make political capital of it by 
speaking of a “five-year freeze” of employ- 
ment conditions. 
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It may be noted that in the summet 
1955 the Steelworkers union (CIO) obtaine 
a wage increase averaging 15 cents per hour 
under a reopening clause in its contract 
| 


with the basic stee] companies The e 
tracts were to expire in 1956. Many West 


inghouse plants are in steel areas 


Day-Work Dispute 


At the East Pittsburgh plant, the largest 
in the Westinghouse chain, emplo 
(Local 601 of the IUE) had been condu 
ing intermittent work stoppages for vari 
reasons. As of August, 1955, abou 
stoppages had been recorded s 
year. The last of these, beginning 
8, in ) 2,000 work 


cerned tl work issue 


The day-work issue may r« 
tion. Some workmen in industry 
on the basis of a piece rate (ince 
others, on a time interval 
day). The latter are said 
day-work Day-workers 
direct and indirect Direct day 
those actually performing producti 
tions, whereas indirect day-we 
those who service the 
such as floorsweepers, materi 
etc. For the purpose at hand ay 
that Westinghouse had about 20,000 
workers on its payroll, all but 3,000 of t 


being classified as “indirect.” 


In early 1955 the IUE lear: 
company intended to make tims 
day-work operations. Managem 
that its primary purpose in so d 
to establish work standards but 
money budgets (labor-cost norn 
guidance of its supervisors. If w 
ards were to be established it w 
of course, that the job pertormat 
day worker would be measured against 
standard, with some penalty presumably t 
| 


be imposed for not meeting standards. Ever 


prior to this development the union had 
grown concerned about the decrease in en 
ployment at Westinghouse Phe union 
feared that by establishing work standards 
management in effect would place day 
workers under incentive work without pay 
ing them an incentive rate, thereby obtaining 
more work for less pay. A case in point was 
the company’s South Philadelphia plant 
(where the UE held the bargaining agency) 
There management felt that incentive rates 
were “out of line.” It claimed that it could 
not make successful bids on contracts. It 


proposed a change (August 12) from incen 
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plant, tl 
against time studies 


mntended 


d time studic 


duction improv 


include 
vidual ope 


] 
3 Will 


were 
Westingl 
1] 
all a COMp)pal! 


were settled 


compa! 


reed t al 
Local 601 « 
interval 


nt 


12 Car 
At variou 


re reported 


strike was 


ce 
beginning Sept mber 
pening clausé¢ 


national agreeme! 


ocal 601 strike had lasted about five 


Reopening Negotiations 


neral wag 
lly agreed 


vork issue. The contri 
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ciently mature. For example, continued the 
union, there was no terminal arbitration of 
grievances under the existing contract; ar- 
bitration could occur only by mutual agree- 
ment of both parties. The union set a strike 
deadline for October 17, as sanctioned by 
the terms of the reopening clause. 


Strike Begins 


The company asked the union to defer the 
strike so that negotiations could continue 
peacefully. It added to its proposals a gen- 
eral arbitration-of-grievances clause—for the 
first time in its history—but with the stip- 
ulation that day-work grievances would be 
excluded from its scope. The union's coun- 
terproposals were either a one-week truce 
with an immediate wage increase of 12 cents 
per hour for all workers, or a three-year 
contract to include wage increases of an 
unspecified amount, arbitration of grievances 
covering day-work, and other union gains. 
Finally, the union proposed a one-week 
truce with the company’s plants to be closed 
and both sides committed to avoid ageres- 
sive acts. The company would accept none 
of these. 

It was on October 14 that federal me- 
diators from the Federal Mediation 
Conciliation Service had entered into dead- 
locked negotiations. About an hour or so 
after the strike deadline they yielded and 
the strike was on. 


and 


Within a few days the mediators arranged 
for the renewal of negotiations but the 
parties remained deadlocked. 
letter to the Westinghouse 
pressing his willingness to discuss the strike 
with them. 


Carey sent a 
directors ex- 


also went on 


UE 


Employees agreed 


On October 26 the 
strike, but the Salaried 
to the company’s terms involving, of course, 
a five-year contract. These terms were ex- 
tended to the company’s 25,000 nonunion 
employees. (The Electrical Workers, AFL, 
also was to agree in February, 1956.) 


New York Negotiations 


The strike continued for 25 days. Me- 
diators succeeded in moving negotiations to 
New York City. There 
(November 12) to a 
However, 


neutral territory, 
both parties agreed 
truce in their “war of 
after eight more days negotiations were dis- 
solved in a flurry of charges and counter- 
charges. Practically the entire time had 
been spent on the day-work issue. By this 
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words.” 


time the was willing to have the 
grievance-procedure arbitration cover penal 
failure to perform up-to 


would not 


company 


ties imposed for 
work standards but it 
the coverage of 
merits of the standards as such 


agree to 


grievances questioning thie 


John R. Murray, one of the federal me 
diators, called for resumption of negotiations 
(November 21). Carey urged Price to attend 
the sessions, but Price rejected that sugges 
tion, insisting that his 
“experienced and honorable men.” 
strikers return to 


negotiators were 
Blasiet 
work 
under conditions prevailing before the strike, 
issu¢ 


proposed that the 
and that negotiations include any 
whatever that either party 
cuss, with the strike to be 

tiations failed. The 
solved more. 
parties “appear to 
now than they were” 
He insisted that the New 
waste of 


wanted to dis 
resumed if nego 
were dis 
Blasier that the 
be no closer to agreement 
when the strike began 
York negotiations 
time” and 


AF] 


conterences 


once said 


had been a “complete 
were distracted by the then ct 


CIO merger convention 


rrent 


Westing 


some ot 1ts 


In preparation for a long strike 
house reduced the salaries of 
executive and technical employees and fur 


loughed others 


Pittsburgh Negotiations Again 
As of 


sumed in Pittsburgh once more. Carey 


were ré 


pro 
would 


December 5 negotiations 


The 


cuts 


following 
guarantee that no wage 
from its time-study program, with all ques 
tions as to work standards subject to griev- 
arbitration; the strike thet 


company 
would 


posed the 
result 


ance-procedure 
terminated; negotiations on wage 
would 


would be 
demands under the existing contract 
continue but if that 
to remain unresolved it would be 
panel to be ap 


for 30 days, issue were 
subject to 
binding arbitration by a 
pointed by President Eisenhower; with these 
settled, could 
thereafter for 
contract. The parties remained 
next proposed that by 


matters negotiations begin 


immediately term 


a ionger 
adamant 


ballot 


given a choice between the 


Carey secret 
the strikers be 
company’s and the union’s original pro 
posals for settlement, with the parties to be 
Blasier replied that 
management that 
the ballot were “truly secret” and provided 
that the 


company’s 


bound by the results. 


would agree provided 
accepting the 


work, 
strike 


choice be between 
offer 
and rejecting it 
“There is no point voting on a 15¢ demand 


and returning to 


and continuing the 


since the company made no such offer and 
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will not agree to it under any circum 


, 
th 
t the 


Stances.” Carey or at 
company nego 


union 
had lost confidence the 
tiators (Blasier) and insisted, as he had in 
the past, that the dispute be 
board of directors. To that 
management replied that the board had 


been kept “fully and regularly informed on 


taken to the 


company’s 


the union’s and its unnecessary 
strike Finally Carey urged that a special 
meeting of Westinghouse stockholders be 
they were receiving “an 


distorted 


position 


convened becauss 


utterly grossly 


Management re 
“solely 


inadequate and 


account of the issues.” 
torted that his remarks were made 
for publicity purposes,” and that his request 
stockholders’ meeting was a “diver 
tactic, far bargain 


lor i 
sionary divorced from 
ing in good taith 

Westing 


negotiations al 
company 


‘The top negotiating officer of 


house has participated in 
most continuously. He and other 
qualifed and author 


with the IUF 


negotiators are fully 


ized to make a settlement 


on any issue.” 

In further demand for a stockholders’ 
meeting pickets appeared in the Wall Street 
New York City and picketed firms 
had thet who 
directors of Westinghouse The 
displayed called upon the 
This same incident was 


area in 


which among otficers some 


were 


placar ds they 


directors to resign 


destined to occur on one or two subse- 


quent occasions during the strike 


Strike in Columbus 


fact-finding com 


| de cembe r 


In Columbus, Ohio, a 
mittee held its first 
15 to consider the Westinghouse strike. To 
gain some appreciation of the strike atmos- 
level it may be 
this 


session on 


phere at the grass-roots 


detailing the com 


worth origin ot 
mittee 

During the course of the strike thus far 
difficulties at various plants—Sharon, Penn 
sylvania; Trenton, New Jersey; Springfield, 
intermittently re 


ranged through 


etc were 
corded. These difficulties 
the whole gamut—exchanges of recrimina 
tory statements, picketing, back-to- 
work movements, violence, arrest of pickets, 
charges of police brutality, public appeals 
for assistance in maintaining order, 
ance and defiance of court injunctions, etc. 
note that of all the injunctions 
request at its 


Massachusetts ; 
mass 


issu- 


(One may 
that the company 
various plants a few were denied because, 
according to the presiding jurist, the com- 
pany in effect was not in court with “clean 


was to 


hands.”’) 
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Union leaders regarded the Columbus 
and the 


Smith, 


cardinal 
situation there as “explosive.” E. I 
works had 
plan for those 
hereafter he and the 
IUE) kept 


empl yees 


plant as the trouble-spot 


Columbus manager, announced 


an advance-pay returning to 
union (Local 
about the 


More 


trying to 


work 
No. 746 


number of 


bickering 
responding 
rvver, Smith was accused of 


“break the 


movement 


union” by initiating a dual 
Subsequently a new or 


W estinghouse 


union 
the Independent 
Association, sought to oust Local 


ganization, 
W or ke rs 


746 of its bargaining rights 


On the picket line the local complained 


that the sheriff was denying picketers 


sheriff in 


their 


t gates Che 


access to the plant 
strikers with 


obstruct highway 


charged the using 
vehicles deliberately to 
in the plant neighborhood. In 
and destruc 


turn 
trainc time, 
charges of unlawful assembly 
brought against some 


tion of property were 


of the strikers 

At a mass 
Local 746 adopted 
in part 


> 


meeting on December 12, 


a resolution which said, 


Gwilym Price has been on a barn 
storming tour of Westinghouse plants at- 


tempting to break the strike 

Local 746 hereby go 
condemning the 
Price and 


members of 
strongly 
activities of Mr 
give a 


on record as 
strikebreaking 


his underlings, whole 


and hereby 


confidence to our nego 


hearted vote of 


tiating committee.’ 


During the meeting the automobile of 
the president of the local was dynamited 


This one-day 


sympathy 
the Columbus area 
demonstration was abandoned largely upon 


Mayor i 


Sensenbrenner of 
would 


generated a demand for a 
strike by all the CIO 
the proposed 


unions in 


However, 


the Suggestion ot! 
that he 


committee 


Columbus appoint a tact 


of clergymen to review 


make 


finding 


the situation and recommendations 


It may be noted that as the Christmas 


holidays approached, the mayor was under 
merchants and 


increasing trom 


others to seek a strike settlement 


pressure 


In appointing the committee, the mayor 
said that it would appeal to both sides to 
The chairman of the 
purpose “is to 
conflict and try to 
deterioration of relations 
labor.” E. L. Smith in 
“is absolutely nothing to 


We can’t 
547 


settle the dispute 


committee restore 


said its 


some sanity in this 


prevent between 


management and 


sisted that there 


be gained by meeting locally 





i 


negotiate a national contract locally.” On would affect the competitive 
the question of eliminating strike violence, our company for at least 
Local 746 insisted that the plant cease years.” 

Gpererene reg a COMRAETESUS continued Based upon management's 

its tact-hinding Management in turn in- Pennsylvania Bureau of Unen 


sisted upon an open gate. Said manage- (Con pensation subsequently ruled 
ipensation subs ( 
ment: strike had been converted into a 


“With more than 35% of the striking that the strikers were entitled t 
more ment benefits Management t 


coming in every day, we believe we are political ruling; there could be 
] j 


majority while its doors remained opet 


employees now back at work and 


acting in the best interests of the 

of our loyal employees, their families and who wished to work Phe ¢ 

the community.’ tained an injunction against t 

ments of benefits and, joine 
1 


As Christmas approached, Westing te : 
employers, hallenged the leg 


offered a $100 advance in wages t 


» any : 
ruling in court (One may 1 


striking or furloughed emplovee to provide 
’ : 
cause of a difference in 


the “essentials of a decent Christmas.” < N \ 
" . in the tate ot ew ‘ 
National officers of the union called the 

offer a bribe but made no statement on 

Ihe On Decembe 

; ‘ = ; 
president of the Columbus local urged olved. Mani 
to lane abus¢ 


get it,” but at the same time he protested Blasier \u n ofheial pre 
ty language wu 1 i he meeting 


such benefits. ) 


whether the strikers should accept it 
strikers who needed it not to “hesitate 


t the offer forced union members 


“cross the picket line The company in all nego 

hopes its $100 loans for Christmas Price t 

revive its dying back-to-work movement.” By t 

He asked that the loans be made in the involy 

neutral location by neutral personnel, 

plant management replied that an employee 

seeking a loan is entitled “to privacy and ; 

anonymity.” (Subsequently Westinghouse House 

reported that it had distributed at least $2 a self-proclaimed Nationa 

million in Christmas loans.) chairman 
The mayor’s committce reported (De 

cember 20) that a five-day moratorium be 

declared in which the company would close 

its struck plants, the union would with 

draw its pickets, and both parties would 

submit the issues to arbitration 


egree to 
“as a gesture of good will lat a time| when 
n 


peace on earth and good will among met 
is the theme.” The strike continued 


From 1955 into 1956 


To return to the national scene, i] 


‘ 
‘ : ac. 
negotiations were continuing in Pittsburg! 


the governors of three states—New York, 
Pennsylvania and Maryland—appealed t 
the parties to resume production and sub tiation 


mit the dispute to arbitration. The ‘ ment é pointe 
accepted the proposal, but managen v i lik oposal 
{December 19) rejected it, saying pany itself had made back 
“ port 
many types of labor dispute ed. * 
‘ , A amt 
be properly submitted to arbitration ad ended a 
pany pertormal 
“However, in this matter, because of out ' 1 without the 
obligation to stoc kholders, we cannot dels youl " been below those 


gate to a third party a decision whi 1955 were $2.46 
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mimon, e lowest in ten years and little conterred wit} bot 
than half the record profits of 1954 proposed (January 
he board of directors gave its unqualified subn 
support to management. It appeared that 
the dispute was hardly cl to solution 


than the day it started 


Mass Demonstration 


Cal began 


predawn 
746 he Id a mass demon 


pit li in the me 
ibout 2,000 strikers and 100 law officers, a 
: , 4 


bombs 


done 


maintain order 


Finnegan's Proposals 


On / negotiational level 
Philadelphia There Joseph F 


director of the mediation service, 
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would be determined after the 60 days. It 
argued that the proposal did not require 
it to make a prior commitment on pro- 
cedures which were to follow if negotia- 
tions were to fail. The union (February 6) 
accepted the proposal but said that West- 
inghouse in effect had rejected it “by 
placing a substantial reservation on it.” 


From Pittsburgh 
to Washington Again 

Negotiations were resumed in Pittsburgh 
(February 7). Management proposed that 
a specified accounting firm would study its 
five-year offer to establish the deficiencies, 
if any, as compared to the GE settlement, 
with the company making up the difference 
(The accounting firm was one that handled 
accounts for both Westinghouse and the 
IUE.) Meanwhile, according to the pro- 
posal, the strike would be terminated with 
negotiations to continue on all other issues 
The union labeled these terms “a show by 
which the company hopes to delude the 
employees.” It complained that, among 
other matters, the company refused to 
expose to the union the data that it intended 
to submit to the accounting firm, and that 
employees would be left with no recourse 
but to strike again if negotiations on the 
day-work issue were to fail. 

On February 10 the mediator withdrew 
and negotiations were dissolved. Manage- 
ment charged the union with raising new 
knew would 


“which present 
insurmountable obstacles to a settlement.” 
Among demand that the 
strikers violence be 


re-employed. On 


issues they 


these was the 
discharged for strike 
that point management 
said: 

“We cannot ask loyal employees 
with 


children, 


side who 
their 


smashed their windshields 


to work side by persons 
have threatened 
their homes, or 


damaged 


And the union retorted: 

“. . we do not intend to bargain away 
the jobs and the livelihood of our people 
and their families. We are resolved that 
the company is not going to discharge these 
people. , 

The Administration _ still 
maintained its hands-off policy. After con- 
ferring with the governors of other states, 
Governor Leader of Pennsylvania appointed 
George W. Taylor and David L. Cole as 
fact-finders. two were outstanding 
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Eisenhower 


These 


experts in labor relations who had occupied 
high government positions during the 
Truman Administration 
to cooperate with the panel, but manage 
ment would not. It reiterated its 
that the company could not 
determination of its fate to outsiders. As 
to the panel, it added 

“We 
that no bargaining to end 
could take place [as long as Carey] 
retains the hope that 
will help him put pressure on Westinghouse 
better settlement than the 
made last August with our 


The union agreed 


position 


assign the 


convinced right along 


the strike ever 


have been 


some outside agency 


to give him a 
one his 
principal competitor.” 


union 


The governor said that the panel would 
function regardless of the company’s att 
tude. 

Back Washington federal 
mediators all-out effort to 
obtain a settlement (February 20). Taylor 
and Cole were participating by invitation 
of the There 
immediate signs of progress 


once more in 


launched an 


mediation service were no 

On February 28 Price entered into direct 
talks It was reported 
that on Meany, 


president of the dinner 


with the mediators 
March 1 he and George 
AFL-CIO, had 
together. 

Rumor had it that Westinghouse had 
gone into the strike with very large finished 
which by this time were vu 
tually exhausted. It was also rumored that 
at a directors’ early in March 
management was given freer reign to reach 
An estimate of the company’s 
to the strike was $250 


inventories 
meeting 


a settlement 
loss of sales due 


million. 


Package Proposal 


As of March, management was willing 
to agree that the re-employment status ot 
those discharged for strike violence be 


submitted to arbitration. 


The mediation team submitted a package 
proposal for settlement. The union would 
concede the following: (1) a five-year con- 
tract term; (2) the company could estab- 
lish individual work standards for 
day-work, while indirect day-work 
be time-studied for purposes other than the 
establishment of such standards; and (3) 
arbitration of the employment status of 36 
of the 93 strikers discharged for violence 
The company in turn 
following: (1) that the 
standards so established were to be subject 


direct 
could 


concede the 
work 


would 
individual 
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to arbitration; (2) that 57 of the dis- 
charged workers would be rehired with the 
fate of the remaining to be arbitrated; and 
pension offer and 


waees in 


(3) liberalization of its 
some minor improvements in 
certain brackets 

The company accepted the proposal 
(March 6) but the withheld its ap 
proval. It was concerned particularly about 
the arbitration of the discharged workers, 
many of whom were key local-union men, 
adequate sate- 
workmen 


union 


matter of 
transference ol 
from piecework to day-work. As to the 
latter, Blasier said that the company had 
promised no wholesale changes in methods 


and about the 


guards against 


of pay and where such changes did occur 


the union would be consulted 

Mediators Taylor and Cole had departed 
from Washington as if to indicate that the 
package proposal was on a take-it-or-leave 
March 14, however, nego- 
resumed by Price 


it basis. On 


tiations were Finnegan 


de clared 

“The panel report gives complete support 
to us, and public opinion is now on our 
side. We are no longer discouraged because 
support for us is building up in our people 


and in the union.” 

On the issue of changing methods of pay 
the company agreed that it would not make 
wholesale changes either in entirety or in 
piecemeal at any plant except by agreement 
union; moreover, its normal 
such 


groups 


with the local 
practice in 
departments or by 
require it to seek agreement with the local 
A stipulation was added that if such agree- 
ment could not be reached the union would 


making changes either by 


would also 


have the right to strike 

The 36 discharged strikers remained the 
Management insisted that their 
while the union 


discharge at the 


last hurdle 
discharges be 
wanted to negotiate each 
local level. The 
changing the discharged workers’ 
with the 


arbitrated 


resolved by 
Status to 
union 


issue Was 


“indefinitely suspended,” 
free to negotiate at the local level, but with 
ultimate re 


arbitration to remain as the 


course 


Settlement 


In seeking the 
Carey ran 
In a 19-hour 
approval of his 14-member negotiating 


union’s approval of the 
into 


session he 


strong opposition. 


obtained the 


terms, 


* As of June, 1956, the IUE strike at the com- 
pany’s South Philadelphia plant still continued. 
The issue there concerned day-work 
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We all know, in recent years, the 
outstanding development in labor- 
management relations has been the 
new preoccupation with regularity 
and security, rather than merely 
size, of income. —Arthur Larsen 





Chereatter the 75-member 
Board, voting on 


split 


committee 
Westinghouse 
a local-membership basis, 
33,000 to 6,000 in favor of accepting 
Thus on March 20, at the 
days, the strike settled 
“the solution of the two issues, the 


and the 


Conterence 
reportediy 


end of 156 


was Blasier said 
length 
time-study 


needs completely.” A 


or contract question, 
meets Westinghouse 
union spokesman said 


“Westinghouse officials must recognize 
most of all that 
mto 


from this strike 


trying to 
failed and 
united, 


their strategy of 
submission has 
strong, 


Starve us 
we emerge 
and determined.” 

In Columbus the local-union president 
was “a shame that all of the 
bers of Local 746 did not carry their 
of the work to earn this decent and honor 
able settlement.” Mediator Finnegan stated 
that the end result vindicated adher 
ence to the philosophy of volunteer 
ism.” Previously Labor 
Mitchell had characterized the 
the “outstanding 
bargaining in 1955 


said it mem 


share 


“has 
basi 
secretary ot 
dispute as 


failure of free collective 


was a shortage 


that a num- 


At Westinghouse there 
ol employees It was alleged 
salaried employees who had taken 


wait out the 


ber of 
were unwilling to 
strike and other employment. But 
Price countered that 
to no more than normal employee turnover 


pay cuts 
found 
amounted 


loss 


their 


Postscript 


\ few days after 
terms 


the settlement the same 
were agreed to by the 
striking UE.* Although 


occurred, the 


economic 
and the 
disturbance 


company 
picket line 
company agreed in this case not to impose 
any penalties for strike violence. The con 
contained no provision covering the 
Terminal arbitration under 


had 


tract 
day-work issue 
the grievance procedure was not established 
so that the remained free to strike 


over grievances [The End] 


union 








Pension Funds and the Equity 


Ever since the NLRB declared that pension plans are within the scope 


of collective bargaining, unions have actively sought them. 
tremendous sums have become available for investment. 


As a result, 
There is a tend- 


ency to invest these pension funds in the equity market in the form of 


stocks. 


author, who illustrates 


The advisability of this course of action 
the effect this has 


is discussed by the 
had on the equity market. 





ENSION have 

dominant 
market. During the 
the last for 
information is 
rate pension funds purchased more common 
and stock than 
giants as the life insurance 
property and liability insurance companies 
and open-end investment companies.’ When 
the American Express Company established 
the pioneer pension plan in 1875 this effect 
de spite 


FUNDS 
financial institution in the 
1953 


complete 


equity 
years and 
which investment 


available, uninsured corpo- 


preferred such financial 


companies, 


was scarcely anticipated. In fact, 
increasing publicity concerning these funds, 
the extent to which they are participating 
in the equity market is not today widely 
recognized. In the f this article 
we shall first sketch the historical develop 
ment of the investment philosophy 
the funds and then establish quantitatively 
just what has been the _ investment 
experience of these funds during their year 


1954 


course of 


regarding 


of greatest growth, 1951 through 

After a steady but not spectacular growth 
in the first 65 years of their existence, two 
wartime events proved to be the initial spur 
to widespread development of pension plans 
First, the Internal Revenue Code of 1942 
allowed money 
contributed to 
the War Labor Board permitted the intro- 
duction of pension plans to substitute for 


treatment tor 
funds 


special tax 


these and, second, 


1 Senate Committee on Banking and Currency, 
Factors Affecting the Stock Market, S. Rept 
1280, 84th Cong., Ist Sess., p. 95 

2 Cf. Charles L. Dearing, Jndustrial Pensions 
(Washington, The Brookings Institution, 1954) 
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become the 


1954, 


Wage increases. But these decisions, 


portant as they have been for the grow 
of the funds, are dwarfed by the 
1949. On September 10 of that vear Presi 


dent Truman’s Steel Industry Board recom 


events oO 


establishment of pension plat 
for the Chis 
coupled with a court decision 
year NLRB 


sion plans come within the scope 


mended the 


industry recommendation, 


of the same 


upholding an ruling that pen 


ot colle 


tive bargaining, marks the beginning of the 


mass movement toward collectively bar 


gained pension plans 


arrangements for the 


ment of the pension funds have develope 


Two basi manage 


There is first the insurance whether 


plan 
it be group annuity, individual coverage 


some modification of these—according to 


which funds are paid to an insurance com 


pany which in turn assumes full liability 
This is essentially 


for the pension claims 


insurance, however, and the funds of these 


plans are characteristically intermingled 


with general insurance funds and invested 


according to life imsurance practices 


It is the 
pension plan, which has been the 


second type of plan, the trusteed 
' 


principa 


news item in the equity market. Under a 


trusteed plan the pension fund is entrusted 


to a bank or trust company which admin 


isters the funds with more or less discr¢ 

Cf. Pension Plans Under Collective Bargain 
ing (Washington American Federation of 
Labor), pp. 46-47, for a discussion of a modified 
insurance plan developed to meet the competi 


tion of the trusteed plans 
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tionary power! 1950 most 


pension funds were invested accor 


the very conservative standards tor 
[his VW | 


there w 


tunds as the case despite 


th: 


ance 
tact it no legal restriction « 


equity holdings f these funds. Sucl 


situatio prevailed because equities were 


be too 
WW het 


its i 


speculative tor pe! 
April, 1950, 


vestment re 


Ne 


} 
ula 


considered to 


fund portfolios in 
York State modified 

1 
afl 
removed 


lat } ] } 
he aura Of speculatior vhict I 


surrounded equities was 
Way opened t 


by pensior 
Industrial ( 


tl 


vestments 
National 


mort summarizes 


aw, passt du 


Ne MA 


’ 


Prudent Man I 


state, liberalized the legal investmet 


insurance and trusts (prin 


ally personal trusts) bound by state law 
trusts 


companies 


had no direct effect on pension 
both before and after the 


Man Law, é | 


1e trust agreement betweet 


It 
which passage ol 
ie. Prudent 


by t 


ound only 


he terms ot 
and the trustees 


by 


the pensioning companies 


funds. However, 9 


pensior 
law ri 
cent of the trust 1 
: : 


State 


per 
ot 


by 
35 


bound 


invest up to 


common stock or any er investn 


considered ‘prudent’ and giving 


lesset degree, to 
Prudent Man 


‘Tespec table’ 


the, 


stocl 1 


privilege 
companies, Law mz 
investment 


tock 


pensiot 


common 
Che 


investment, 


Way Was thus opened to common s 


and companies and 
adjust 


investment.’ 


fund trustees began to previous 


agreements to allow such 
unions for 


followed 


by pension 


Inc reasing pressure 


plan coverage was thus imme 
' EF’ nancial 
(“Studies in 
York National 
Inc., 1954), pp 
Pension 


Week, April 2 


Management of Pension Trusts 
Business Policy No. 66) (New 
Industrial Conference Board 
13, 14 
Funds 
1955, p 


Suddenly Hot Business 


Pension Funds 


nnuiti 
ites 


ecaust 


plans shoul at : who 
purch 


certall ‘ 
, 
tf how many dollars it 


with a asing power! 


takes ti provide 
Certainly, considering the 
Pension Funds: Fastest Grower 
Business Week, March 21. 1953 Pp. 128 
G. Keith Funston Institutional 
How Is Their Growth Affecting 
Market?"’ 
American Life Convention, 
October 14, 1955), p. 5 


price exper 


of 


Inve 
the 


Chicago 


regar 


retires 


dless 
it 
lence 


All,”* 


stors: 
Stock 


(Address at Fiftieth Annual Meeting, 
Illinois, 
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of the past 150 years as well as the general 
acceptance today of governmental fiscal 
policy to maintain full employment, it is 
only natural to anticipate a rising price 
level in the years ahead. 
Equities are considered to provide a 
better hedge than debt instruments against 
Some employers, there- 
plan with 
enabling them to 


price level increases. 
fore, f trusteed 


favor a sizable 
equity 


investments as 
maintain a pension plan at the least cost 
over the long run.* Consequently many 
suggestions have been in recent 
months for greater equity 
trusteed portfolios.” At 


made 
holdings in the 
writer 


least one 


has suggested that the entire fund be 
invested in equities.” 

Equity holdings admittedly are subject to 
short-term fluctuations in value and dividend 
payments. But those who sizable 
investments in equities for 
portfolios point out the long-run nature of 
the liability of these funds.” Fairly accu 
rate estimates can be made of the disburse 
ments which a fund will make 
This fact plus the regular contributions t 
the fund—a severe depression could upset 
this—should enable the investment man 
agers to “dollar average.” In the long run, 
then, it is pension fund 


pre ype se 


pension trust 


have to 


argued, a wit! 





TABLE 1 


Equity Holdings of Corporate Pension and Retirement Funds* 
(In millions of dollars; valued at cost, not market prices) 


End of 
Year 
1951 
1952 
1953 
1954 


Common” 
718 
1,085 
1,490 


2,085 


Preferred 
247 
305 
367 
420 


Source: 
Release No. 1335; Washington, October 12, 
most 


is for the part 


>’ “Common Stock 
states actual market value.”’ 
* One representative of a trust company sum- 
marizes characteristics of trusteed funds con- 
sidered by him to be cost advantages in the 
following way: ‘‘1) Because of the investment 
flexibility under a trusteed plan greater actual 
earnings may be obtained. All earnings are 
immediately available as received in contrast to 
the insurance company dividend procedure 
2) The group annuity contract method involves 
certain expenses and surrender charges not ap- 
plicable to a trusteed plan. 3) The excess re- 
serves required by an insurance company for its 
protection under a group annuity contract are 
not necessary under a trust fund. 4) The guar- 
antees under a group annuity contract have 
little significance as long as the contract is 
kept in operation, since the employer must pay 
whatever premiums the insurance company 
considers necessary to maintain the actuarial 
reserves on a satisfactory basis. 5) The long- 
run cost of financing the average pension plan 
through an actuarially funded trust will range 
between 20 to 30 per cent less than group an- 
nuity financing.’’ Joseph F. Myles, ‘Pension 
Plans—Group Annuity or Trust Funds,’’ 47 
Banking 88 (June, 1955). 

Cf. work cited at footnote 3, at p. 42, for a 
union discussion of the costs of the respective 
plans. This union publication concludes that 
only for the larger funds are trusteed plans 
more economical. 

*C. R. Henderson, 
30 Harvard Business 
February, 1952): and 
“‘Cost-of-Living Pension 
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“A Better Pension Plan,’’ 
Review 62-74 (January- 
Geoffrey N. Calvert, 
Plan,”” 32 Harvard 


Securities and Exchange Commission, Corporate 
1955), p 
* Uninsured plans of all corporations other than banks, 
carried 
Securities and Exchange Commission, work cited above 


Equities as 
Percentage 
»f Tota 


7 otal 
Assets 
6,356 
7,779 
9.479 
11,250 


Total 
Equitie. 
965 
1,390 
1,857 


2,505 


Pension Funds (‘‘Statistical Series,’ 
4 

insurance companies and railroads 
which currently under 


atp 2 


books at cost 


on the 


Business Review 101-109 (September-October 
1954). 
”**‘Many readers 


sion plan that is 


startled by a pen 
wholly invested in common 
stocks. They must remember that for the 
industrial worker a company pension is only a 
supplement to that provided by the government 
To see the picture in true perspective, both 
parts of this pension must be looked at to- 
gether. On this basis, the proportion of com- 
mon stock represented by the plan is not so 
alarming In fact it is less radical than a 
basic position of 50 per cent in stocks and 
other equity risk securities balanced by 50 per 
cent in high-grade fixed-income-bearing invest- 
ments, which investment advisers and others 
who invest for individuals consider to be con- 
servative.”’ R. Minturn Sedgwick, “A New 
Pension Plan.’’ 31 Harvard Business Revieu 
70-82 (January-February, 1953) 

™ The nature of the supplemental unemploy- 
ment benefit plans, on the other hand, requires 
a different investment policy. ‘‘Unemployment 
fund claims are highly unpredictable and hence 
this money should be in highly liquid assets 
The Ford and General Motors unemployment 
supplement funds, for example, will hold only 
cash and Governments. On the other hand 
payments to the retired can be predicted long 
in advance with only a limited margin of error 
Therefore, private pension plans can invest 
more heavily in less liquid assets, like stocks.’’ 
Federal Reserve Bank of Chicago, Business Con- 
ditions, August, 1955, p. 8. 


will be 
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TABLE 2 


Corporation Pension and Retirement Funds 


(In millions of dollars) 
195] 


53 1954 
JRO 
2,001 
6,020 
420) 
2,085 
321 
1.764 
444 


19 
299 
2,040 
4.928 
367 
1,490 
IQ? 
1,198 


35 


Holdings* 

Cash and deposits 
United States Government 
Corporate bonds 
Preterred stock 
Common stock 

Own company 

Other 
Other 


securities 


companies 


assets 


9,479 11,250 


Source securities and Exchange Commission, Corporate Pension Funds (‘Statistical Series 


Release No. 1335; Washington, October 12, 1955), p 


* The items shown above represent book values and, for the most part, are at cost 





spokesman for the Bankers Trust 


New York rep: d in 


investment policy 


have an investment record 


ot stocks 


equities should 
similar to that 
the past 80 years.’ 


in general over of rte 
hei allowed for 25 


That these 


representative 


7 ) ‘ i — ae ) 
Against this background of current thought per cent in common percent 


m investment policy for pension funds it is 
of the largest 


less will be 


more or 
the 


; ages are 
not at all surprising that two seen trom following aggregate figures 


sizable equity 
them 


; 
oO 


iunds in . 
pension funds managed by John 
J. McCloy, chairman of the of the 
then Chase National Bank, reported to the 
Fulbright in the spring of 1955 
that between 30 and 
per cent of pension funds in common stocks 


pension fund investments.” 
\lthoug! 
1¢ 
very 


trustees report 
figures for fund invest 


pension 


x the years before 1951 are incom 
likely decided trend into 
between 1954 began only 


1950 ] 


board ments 
the 
195] 


ple se. 
and 
“prudent 


equities 
the 


investmen 


Committee 
bank 


; 


al 


‘ aw made 


Table 1 


his invested 35 I man” 


these ts “respectable.” 





TABLE 2 


Percentage Composition of Pension Funds 


End ¢ 


H 1952 
Cash and deposits 
United States Government 
Corporate bonds 
Preterred stock 
Common stock 

Own company 

Other companies 
Other 


NawvgSs 


securities 


40 


assets 


100.0 100.0 100.0 100.0 


Adapted from Securities and Exchange Commission, Corporate Pension Funds (‘‘Sta- 


1335: Washington, October 12, 1955) 


Source 
tistical Series,’’ Release No 


footnote 10. This 
Commission study 
common stocks 


*Roger F. Murray investment 
the Accumulation of Pension Funds 
of Finance 257 (May, 1952) 

® United States Steel's pension trust with a 
balance of $728 million had 16 per cent in 
commons and General Motors’ fund of $371 mil- 


Aspects of 
7 Journal 


2% Sedgwick, work cited at 
author quotes the Cowles 
which found that all industrial 
listed on the New York Stock Exchange from 
1871 to 1937 had an average annual investment 
accomplishment of 8.8 per cent—6 per cent in 


D 


income and 2.8 per cent in market appreciation 
* Stock Market Study, Hearings before Sen- 
Committee on Banking and Currency, on 
Affecting the Buying and Selling of 
Securities, 84th Cong., lst Sess., March 
439 


ate 
Factors 
Equity 
10, 1955, p 


Pension Funds 


lion at the end of 1954 included 40 per cent in 
ymmon stocks 30th of these figures are at 
actual and do not record the recent 
bull appreciation “Must Companies 
Tell Pensions Business Week, Decem- 
ber p. 29 


e 
cost 

market 

All on 


10, 1955 


so 
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shows that there has been a change each 
year since 1951 in the portfolio composition of 
the funds in favor of stocks. Since these assets 
are cost, not market values, they do not reflect 
the upward trend of the market which has in- 
creased stock values.” 

Tables 2 and 3 show that, although total 
equity holdings have increased absolutely 
and relatively in portfolios, the 
growth has not 
commons and preferreds. In 
holdings, while increasing in absolute value 
between 1951 and 1954 from $247 million to 
$420 million, actually declined percentage- 
wise from 3.9 to 3.7 per cent of total assets 
Commons, on the other hand, increased in 
book value from $718 million to $2,085 mil- 
11.3 to 18.6 per cent of 


pension 
equally shared by 


referred 


been 


tact 


lion and from 
total assets. 
The tremendous 
pension funds have had on the equity mar- 
kets in these may be seen in 
the figures for the net purchases of equities 
per year.” Despite the over-all growth in 
total equity purchases we note in Table 4 


impact these trusteed 


recent years 


that the estimated purchases of preferreds 
has only been constant for the four years 
However, annual net purchases of com 
mons has more than doubled in this period, 
being $257 million in 1951 and $539 million 
in 1954. The full significance these figures 
have for the market can be bette 
appreciated when we compare the 1954 total 
figure of $589 million with $430 mil 
total net 


equity 


equity 
lion, the 
purchases of equities by all individuals for 
1954." Without predicting that this need be 
the case in every future year, it still dramat 
importance that pen 
equity 


value of the estimated 


ically underlines the 
sion funds have assumed in_ the 
market. 


Also of 
preterence 
ment trusteed 
are the figures in Table 5 
Roger Murray of the Bankers 
yearly net 
of the estimated 


that year The 


value in indicating the shifting 


toward equities by the inves 


pension funds 
compiled by 
rust Com 


equity pul 


managers of 


pany showing the 


chases as a percentage 
total 


Table 5 


increase in assets for 
figures in further substantiate the 





TABLE 4 


Net Equity Purchases of Corporate Pension Funds 


(In millions of dollars) 


Sales of 
ymmons 


Purchases 

Year of Commons ( 

1951 281 24 

1952 357 29 

1953 429 51 

1954 663 124 

Sources 
(‘Statistical Series,”’ 
Senate Committee on 

84th Cong., Ist Sess., 

of the SEC are reported 


Release No. 
Banking and Currency, 


% On a market valuation basis the stock per- 
centages of total assets for the years 1951 
through 1954 as computed by the author are 
20, 22, 22 and 29 per cent 

Irwin Friend's estimates of the net pur- 
chases of stock underline the influence of the 
1950 New York ‘‘prudent man”’ law and collec- 
tive bargaining on equity purchases by trusteed 
pension funds His figures for purchases for 
the years 1949 through 1950 are $49 million, $46 
million and $156 million. Irwin Friend, “New 
Influences in the Stock Market,"’ Fortune, 
March, 1953, p. 178. 

% Senate Committee on Banking and Cur 
rency, Factors Affecting the Stock Market, 
S. Rept. 1280, 84th Cong., ist Sess., p. 92 

The importance to the equity market of pen 
sion funds as compared with other leading 
financial intermediaries may be seen in the fol 


For common stocks, Securities and Exchange Commission 
1335; Washington, October 12, 1955), p. 3 
Factors Affecting the Stock 
p. 95, where figures compiled by the Division of Trading and 


Net Vet 
Purchases Purchases of 
of Commons Preferreds 


Total Net 
Purchases 
257 50 307 
328 50 378 
378 50 428 
539 50 589 
Corporate Pension Funds 
for preferred stocks 
Rept. 1280 
Exchanges 


Market, S. 


lowing figures for net equity purchases for the 
years 1951 through 1954 
Net Equity Purchases of Financial Institutions 
(In millions of dollars) 
Institutions 1951 1952 
Self-insured pension 
funds 307 
Life insurance com- 
panies 160 150 
Property and liabil- 
ity insurance com- 
panies 120 
Open-end investment 
companies 230 490 360 400 


128 


220 240 


Sources For ‘‘Self-insured pension funds 
as given above: for all others, Senate Commit- 
tee on Banking and Currency, Factors Affecting 
the Stock Market, S. Rept. 1280, 84th Cong 
Ist Sess., p. 95 
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now obvious fact that pension trustees 


have increasingly looked to equities as very 


desirable investments for their funds 


Will the 


sion funds 


remarkable growth which 
and especially their equity h 
four yei 


than 


enjoyed in these 
the ? Rather 


a quantitative 


ings— have 


continue into tuture 


tempt to give answer to 


question we shall instead suggest certair 


qualitative considerations concerning the fu 


ture development of the funds. Considering 


the 


first growth prospects for total assets 


funds, there are four factors whicl 


that the 
he first of these 


of these 


suggest rapid growth of the past 


will con‘inue is based on 


the assumption that as the price level rises 
there will be a proportionate increase in the 
coverage of the plans. This will 
mean more dollars for investment Then, 
on the assumption that unions will be more 
the 


the yez 


doilar 


the pen 


we may 


influential in setting terms of 
irs go on, 


vested 
liberalized cov 


sion coverage a>» 
look for an 


rights 


increase in pension 
third, for more 


reasonably 


and, 
Fourth, we 
spread of pension plans to many 


erage may expect 
the small 
| 


and medium-sized companies not now covered 


Offsetting these influences 


funds 


expansionary 


two tacts which suggest 


pe riod of 
an end 


are 
rapid growt! 


First, the 
| 


required 


for funds is nearing 


funding of past claims, 


when a plan is first established, entails large 


pension 
payments which are made once and for all and 
do not tinue. Much of the growth du 
ing the period under discussion undoubtedly 
for-all fund 


cor 


resulted from just such once-and 
payments which are largely accomplished 
\ second fact, similar to the first, 
future growtl 
pen 


pet 


lice that the 


funds will be limited, is that as 


1e more numerous their 


sion claims against the tunds tend to offset 


contributions to the funds, and thus total 


are leveled 


assets 


Regarding the growth possibilities of tl 
equity ratio of these funds, as distinct fron 


deve 1O] 


t ‘ 


yments point to at 


toward 


total assets, two 


least a curtailment « the past hitt 


equities As unions come to have mor 


voice in the management of the funds, the 
are expected to tavor the conservative, 


fixed-dollar investments over the more vola 


tile equities.” 


in 1950 embarked on an 


whicl 


pork 


Second, many trusts 


investment 


” Vesting would prove to be more costly thar 
present arrangements because the 
receive no ‘‘forfeiture money re- 
labor turnover 


most o! the 
fund would 
sulting from 


Pension Funds 





TABLE 5 


Stock Purchases as Percentage 
of New Investmen’s 


Tot 
i:quil 
Purchases Purchases 


20 24 


pinion 


S1Ock 
t 


Roger F. Murray A Fresh Look at Pension 
Funds: SEC Study Trades Facts for Fantasy 
94 Trusts and Estates 943 (November, 1955) In 
computing figures from the SEC study 
mentioned Mr. Murray has made a 
rough adjustment to eliminate capital gains 
nfluences'’ resulting from the sale of stocks 
during a rising market The SEC, making no 
allowance for capital gains, reports these fig 
The proportion of pension fund net 
receipts that was invested in common stock 
during the years 1951-53 was between 20 per 
cent and 23 per cent In 1954, however, there 
was a sharp rise, with over 30 per cent of the 
net additions to assets of pension funds going 
into common stock Securities and Exchange 
Commission, Corporate Pension Funds (‘‘Sta- 
tistical Series Release No. 1335; Washington 
October 12, 1955), p. 2 

*Computed by author 
purchases of preferreds 


these 
above 


ures 


for 


with allowance 





veen 


have n 


ntinuation 
t the 1951 


1954 peri 


On balance, then, 


equity ases by 


purcl 


will continue at a 


institution in 
sistently important 


As a Cf 


to their 


msec 
primary 
ymic security f 
will also conti 


irtant but secondary et1 


l fer tl} 


capital tor the an expanding 


[The End] 


equity 
economy 


Questions in Pen- 
Harvard Business 


* Willis D. Gradison 

Fund Investments 
Review 90 (July-August 
Roger F. Murray 


footnote a 


sion . 
1955) 
work 


cited in Table 5 
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Management Rights: Conflict orfi( 


The prerogatives of management have undergone considerable change at 


the hands of legislation and aggressive unions. 


The time has arrived 


for management to consult with labor in making managerial decisions, 
even in instances where a union contract gives management unilateral 


authority. 
positive cooperation of unions. 


Consultation beforehand with the union has resulted in the 
The author is an associate professor 


of management in the School of Business at the University of Colorado. 





N interesting phenomenon of our time 
4Ahas been the torrid controversy 
organized labor’s right to participate in 
managerial decision-making. As one thor- 
oughly alarmed member of management 
was alleged to have asserted, “they [the 
unions] have conquered our last outposts 
and are now concentrating their attacks 
on the last citadel of capitalism—manage- 
ment’s right to manage.” Such a statement 
may be evidence that calm, objective con- 
sideration of the issues involved is becom- 
ing clouded with emotionalism. After a 
study of collective bargaining relationships 
in some 31 companies, the National Plan- 
ning Association claimed that “the quality 
of industrial peace in any situation is largely 
dependent upon the manner in which the 
parties are able to resolve these [partici- 
pation by the union in managerial decision- 


over 


making] very troublesome issues.’ 
What are management prerogatives? How 
did they evolve? How have they been af- 
fected by legislation and trade unionism? 
What have been the results of experiences 
in participative management? These ques 
tions must be considered and _ tentative 
answers formulated if management is to 
effectively discharge its economic obliga- 
tion to labor, investors and the public 


The word “prerogative” has been defined 
as “an indefeasible and unquestioned right 
belonging to a person or body of persons 
by virtue of position or relation and exer- 


1 Fundamentals of Labor Peace, A Final Re- 
port, Case Study No. 14 (Washington, D. C 
National Planning Association, 1953), p. 85. 

2 Funk and Wagnalls, New Standard Diction- 
ary of the English Language (New York, Funk 
and Wagnalls Company), p. 1958. 
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accountability.” 
used first during 
English monarchs 


cised without control of 
The term was probably 
the conflict between the 
and their parliaments and ordinarily meant 
royal prerogative.” Present-day applica 
tion of this term undoubtedly from 
the laws of private property in h 
management as the actual 
privilege of determining 
use shall be made of its property 

ever, the concept of “privilege without con 
trol or accountability” had its genesis in 
the very dawn of civilization. Earlier than 
3,000 B. C., in the early Sumerian culture, 
the city god, as divine head of the city 
state, was the largest landowner in _ the 
state and the larger part of the inhabitants 
of the lands of ancient Mesopotamia earned 
their livelihood as sharecroppers, serfs and 
Divine myth stated 


arose 

whi 
trus 
what 

How 


owner or 


tee has the 


servants of the gods. 
that man was created to relieve the 
of toil, to work on the gods’ estates.* The 


run by the city god and 


gods 


basic estate was 
of course he gave all the important orders 
divine edicts the city 
staff of 
top of 
“ensi,” the 
manager of the god’s estate and thus the 
manager of the city state. It was his re 
sponsibility to determine the “divine will” 
an omen, something por 
by sacrificing an animal 


To carry out these 


god had at his disposal a large 
divine and human 


the human heirarchy stood the 


servants. At the 


by some method 
tentious in nature; 
and reading the god’s message in the liver 
of the sacrificed animal; or perhaps through 

* Neil Chamberlain, ‘“‘What Is Management's 
Right to Manage?"’ Fortune, July, 1949, p. 69 

*H. A. Frankfort and others, The Intellectual 
Adventure of Ancient Man (Chicago. University 
of Chicago Press, 1946), pp. 186-190 
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yr Cooperation ? 





By OTIS LIPSTREU 


atter prayers in the 
this “divine will” was trans- 
called his people 
and 
orders were necessary to 
the will of the god. There 
no questionning of authority and even jus 
the 


dreams which came 
temple. When 
mitted to the 


together, made 


“ensi,” he 


divisions of labor gave 


whatever con 
summate was 


tice tavor ot gods. 


The “coloni” of the Roman 
made few 3,000 
Although they had pieces of land for which 


Was a 


Empire had 


gains some years later 


they serv- 
ice, imperial law forbade them to leave the 
land. The Senatorial class, to whom “divine 
right” had passed by proxy, exercised almost 
complete authority over the 


paid rent in money, produce ot 


“colon sk 


Some 1,000 vears later, when the revoca 
(known as feudums or fiefs), 
granted by the others for 
aid in war or 
hereditary, the 
lords became governed by mutual contracts 
True, feudal still had to be 
enforced by arms and only as the 
kings, lords and feudal became 
overwhelmingly powerful, about the twelfth 
and thirteenth was the amount 
of feudal reduced and 
contracts enforced by civilian authority.’ 
With subsequent refinements in the 
concept of private property was broadened 
to include the right to do business. And 
with that right, of accrued all the 
corollary authority—to hire labor, to carry 


ble benefices 
aristocracy to 
some other 
obligations of 


service, became 


vassals to 


of sorts law 


great 


princes 


centuries, 
warfare materially 


law, 


course, 


on the business and to make all decisions 


Work cited at footnote 4 

* Sidney Painter, History of the Middle Ages 
(New York. Alfred A. Knopf, Inc., 1953), p. 9. 

’ Work cited at footnote 6, 106-114. 

’ Sec. 8(a)(5) of the National Labor Relations 
Act as amended by the Labor Management 
Relations Act of 1947. 

» Bemis Brothers Bag Company, 96 NLRB 728 
(1951). 

” Inland Steel Company, 77 NLRB 1 


at pp 


(1948) 


Management Rights 


Inexorably, though, 
freedom of 


sweat oft 


thereupon 
toward 
who earned by the 


attendant 
the trend 
of those 

brows continued and the management pre 


action 
thei 


more 


rogative issue became the focal point of 


many labor-management disputes 


With 
authority 
birth of man’s work relationships, it is not 
surprising that management 
hemently in opposition to the 
of 1935. Particularly galling was that se« 
which that it shall be 
labor management “to 


background of traditional 


and rights deriving from the very 


such a 


reacted so vé 
Wagener Act 
tion asserted 
untalr practice for 


refuse to bargain collectively with the rep 


resentatives of his employees, subject to 


provisions of section 9(a), tor the purposes 
of collective bargaining in respect to rates 
of pay, wages, hours of employment, o1 
other conditions of employment.” * 


Despite the combined opposition of manage 
under the interpretations 
the National 
the courts, 


housing, 


ment to the act, 


decisions of Labor Re 
Board 


as company 


and 


lations and such items 


pensions,” group 
work,” Christmas 


work 


bargainable 


insurance,” transfer of 
s¢ hedule Ss 


Areas of 


under 


bonuses,” incentive pay,” 


and others became 


discretion hitherto unassailably man 
become hotly 


table 


agerial jurisdiction now have 


contested issues at the bargaining 


After the uneasy partnership which counte 
World War II, President 
National Labor Manage- 
ment Conference in 1945 for the purpose of 
constructive 
management relationships tor the 
One of the important topics on the 


nan ed the vears ot 


[ruman called a 
enduring labor- 
postwal 


building and 
era 


agenda was that of “Management Rights, 


and an impressive committee comprised ot 
some outstanding figures in organized labor 
and industry—Clinton S. Golden, assistant 
to the president of the United Steel Work 
America; Martin Durkin, then presi- 
dent of United Association of Plumbers 
and Steamfitters of the United States and 
and later the first Secretary of 
Labor in the Eisenhower 
Charles E. Wilson, president of 
Motors Corporation; H. W. Prentis, presi 


ers ot 


Canada 
Administration; 


General 


4 Phelps Dodge Copper Products Corporation 
101 NLRB 360 (1952). 

% California Portland 
NLRB 1436 (1953) 

% NLRB v. Niles-Bement-Pond Company, 22 
LABOR CASES { 67,240, 199 F. (2d) 713 (CA-2, 
1952) 

% Fast Texas Steel 
99 NLRB 1339 (1952). 

% Hallam and Boggs Truck 
Company, 95 NLRB 1443 (1951) 


Cement Company, 101 


Castings Company, Inc., 


and Implement 
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and 


Cork 


reach 


Company; 
unanimity of 


dent of Armstrong 
others—was unable to 
opinion and rendered separate reports. 

The following 
veal the extent of the division: 


summary statements re- 


Management stated: “The functions and 
responsibility of management must be pre- 
served if business and industry is to be ef- 
ficient, progressive and provide more jobs.” ” 

Labor contended: “It would be extremely 
unwise to build a fence around the rights 
and responsibilities of management on the 


one hand and the unions on the other 


“We cannot have one sharply delineated 
area designated as management 
and another equally sharply defined area of 
union prerogatives without either side con 
stantly attempting to invade the forbidden 
thus creating much strife.” * 


prerogatives 


territory 

The management group made two classi- 
fications of rights. The first included “mat 
functions and 
make 


Insure 


ters which are clearly the 
management to 
order to 


responsibilities of 
prompt initial 
the effective operation of the enterprise and 
to collective bargain 
were placed such 


decisions in 
clearly not subject 
ing.”” In this category 
functions as determination of products to 
be manufactured, location of business in- 
cluding the establishment of new units and 
the relocation or closing of old units, job 
content, working force, allocation and as 
signment of work and the like. 

The second category comprised “matters 
in respect to which it is the function of 
management to make prompt initial de 
cisions in order to insure the effective 
operation of the enterprise, but where the 
consequences of such action or decisions are 
subject to review.” The matters 
under 


properly 
“to be handled promptly 
procedure” were “discharge 
for cause; the application of seniority pro- 
penalties imposed as 
action; and 
mutually 


grievance 
of employ ees 


visions of contracts; 
the result of disciplinary 
other matters as may be 
upon.”™” 


such 
agreed 


Management concluded its report as fol- 
lows: “We believe that genuine acceptance 
on labor’s part of the above classification of 
these items would do much to define with 
reasonable accuracy an area of management 
which must be left to management, if man- 


% President's National Labor Management 
Conference, November 5-30, 1945, summary and 
committee reports, United States Department of 
Labor, Division of Labor Standards, Bulletin 
No. 77, 1946, p. 57. 

% Work cited at footnote 16, at p. 61. 

% Work cited at footnote 16, at pp. 57-59 


560 


eg: 


agement is to function effectively in the 


interest of labor, the investor and the con 


suming public alike.” ” 
closing statement 


both 


Labor rejoined in its 
“In the American tradition, 
ment and labor must come to 
that both function most 
when each confidence 
the consent of the other.’ 
that 
rights should be de 


manage- 
a realization 
can effectively 


enjoys the and has 


Thus it is clear whereas manage 


ment felt that certain 
finitively spelled out, labor was unalterably 
rights, and 


delineation of 
to harmonize the 


opposed 
the first 
attitudes of management and 
to this 
note. 


to any 
postwar attempt 
labor relative 


vital issue ended on a discordant 


In a recent study made by the Bureau 
of National Affairs of some 400 « 
agreements, 63 per cent 


lective 
bargaining contained 
clauses relating to management rights. Of 
these, 14 per contained 
ments, 17 per cent detailed 


of rights, while 32 per cent contained bot! 


cent broad state 


carried listings 
general and specific statements. An inte 
the study 
manutacturing agers 
rights 


aspect of shows that 70 


of the 
management 


esting 
per cent ements 
included 
compared to 40 per 


provisions as 
cent of nonmanutac 
turing.” 
On the 
it 1s 
ment insist o1 
their rights in the 
ever, a substantial minority appear to 
with that 
} 


“every righ 


basis of the foregoing research, 


evident that a majority of Manage 
definitions 


How 


and obtain 


labor agreement 
otten-repeated declarati 
t which is not specifically given 
away in the contract 
authority of 


remains under the 


management,” and 
attempt to 


collective 


residual 


consequently make no clarify 


the “rights of parties” in_ the 


bargaining process 


Experiences in Participation 
Much of the 


management 
to allow labor participation in de: 

making may stem from past experience wit! 
belligerent unions. In addition, 
such as the one attributed 
when he was 


reluctance of 


insecure, 
certain remarks 
to Samuel 
gated concerning the ultimate aims of labor 
right 
that 


take 


Gompers interro 
—‘‘we want more and more and more, 
firm conviction 
they'll 


now’—have led to a 
if “you give the union an inch, 


” Work cited at footnote 16. 

** Work cited at footnote 16 

*1 Work cited at footnote 16 

= ‘‘Management and Union Rights 
of Contract Provisions,""” Management 
March, 1954, pp. 157-158. 
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Revieu 
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And, of course, if the union is to 


must be 


a mile!” 
torevert 


rew 


institution, it 
However, in the 


exist aS an 
march past 


have transpired some encourag 


on the 
years there 
ing experiments in participation that, tortu 


National 


industrial 


nately, under the auspices of the 


Planning Association, some 31 
relationships have 


With the 


Peace 


been analyzed and re 
striking title, 
Under Collective 


studies was completed i 


corded “Causes ot 


Industrial Bargain 
this 
Perhaps a brief analysis of several ot 


ing,” series ol 


1953 
these experiences may provide kes s for a con 
today’s management 


structive attitude for 


At the 


that in no 


out 


it should be pt inted 
did 


appeasement 


outset, 
any management 


policy 


instance 


follow an when enter 
ng into a relationship of consultative 


put it, “there has 


man 


agement As one executive 
away any 


wit! 


never been the inclination to give 
| the sake 


union; the interests of the 


of avoiding a scrap 


customers 
¢ Ty 


owners have never been neglected 


interesting 


Hart 


} 


is substantiated by he 
labor relations in the 
and Marx 
found that it 


rests and it 


history ot 
Company in whi 
look 


advance 


Schaffner 
must alter 


did 


being 


management 


Inte “not 


ts proper 
labor by lax or easy in 


Any 
points 


the cause ot 
its negotiations.” inclination to accede 


quickly on 


indication of 


various Was interpret 


as an weakness “rather 


liberal point of view 


bad 


union 1n 


a broad and 


not to Say it Is management 


with the 


this is 


to consult regard to cet 
concluded th 
being wi 


\ manage 


tain decisions It has been t 


a 
“management usually gains by ll 


ing to discuss anything at all 
ment which considers its responsibilities to the 
to ba 


ywners as a “sacred right,” refusing 


gain or discuss matters related to its rigi 
section of the 


“management rights” 


will naturally 


defined 


agreement, arouse the sus 


antagonism of the 
In many although the 

agreement provided for unilateral authority, 

before action 


picion and union.” 


instances, 


union 
matters which 
effect on the 
cooperation by 


consultation with the 


taken on have 


was might 


a direct or indirect iobs of 


workers resulted in positive 


Miller, Sharon Steel Corporation 
Steel Workers of America, 
(Washington, D. C National 
Planning Association, 1949), p. 49 
‘Meyer Kestnbaum A Study in 
ment Prerogatives,’’ Harvard Business 
Autumn, 1940, pp. 88-98 
Work cited at footnote 1, at p. 79 
* Work cited at footnote 1 
Work cited at footnote 1, at p. 86 
* Frederick H. Harbison and John R. Cole- 
man, Working Harmony: A Summary of Collec 
tive Bargaining Relationships in 18 Companies, 


Wade 
and United 
Study No 5 


Case 


Manage- 
Review, 


Management Rights 


the union Such concurrence 
be tantamount to negotiation 
leaders in positions 
actuall 


the union 


they were y participating 


agerial decision-making 


cerning the welfare o 


only inc 


Participation not 
and bri 


to kee] 


ot unions adened 


but also “served 
between contract neg 


} 
iwi 
i if 


problem-so 
ot the companies 
relations is 
Rather than ask 
beyond wl 


lustrial 


line 
consult with the [20] uni 
nas 
minimize frictio 


the business 


ne vice preside 


as no policy 


pany 
‘We prefer to hi 
We 


wn problem 


Sucl 
proce dt re 
lating t 


cret 


When o1 
not consider 


nt 


t tl al 


4 
| 
Man OF tiie pl 


a disciplinary problem 
1 

managerial prerogative 

interested makit 


who's boss 


peopl 
Che general Supe 
decli 


company 1e¢ 
losing face is 


doesn’t constitute ar 


principle to accept advice 


or the people 
In most instances 


] 


solving broug! 


approacl 
Case Study No. 13 (Washington, D. C., Nationa 
Planning Association, 1953), p. 15 

* Work cited at footnote 28, at p. 19 

"Charles A. Myers and George P. Shultz 
Nashua Gummed and Coated Paper Company 
Case Study No. 7 (Washington, D. C., National 
Planning Association, 1950), p. 71 

1'Glenn W. Gilman and James W. Sweeney 
Atlantic Steel Company and the United Steel 
Workers of America, Case Study No. 12 (Wash- 
ington, D. C National Planning Association 
1953), p. 63 

* Work cited at 


footnote 31, at p. 64 





ation of the union in selling an agreed-upon 
program to employees.” When management 
refrained from setting up “straw men” and 
had “an honest desire to have the union 
know and understand the facts,” it usually 
found that the union recognized the “impor- 
tance of the profit objective and manage- 
ment’s obligation for its achievement.” * 


‘ 


Not only is the problem-solving approach 
to the management prerogative issue ex- 
pedient as far as the profit-making func- 
tion of industrial enterprise is concerned, 
but mutual resolution of labor-management 
problems between the concerned parties 
seems the best deterrent to increasing 
government intervention and possibly even 
more stringent regulation. Paul Herzog, 
a former member of the NLRB, speaking 
relative to this problem, probably summa- 
rized the government’s viewpoint when he 
said: “Neither labor nor management can 
expect the representatives of the people to 
stand idly by unless they are prepared to 
fulfill their own obligations.”” He continued 
that each must negotiate “with the assump- 
tion that ideas which seem abhorrent at the 
beginning of the bargaining process may 
prove acceptable at the end.” * 

It may be said in summary that the die 
seems cast; management “must play the 
game under different rules, although it still 
calls the signals.”” And as far as the 
“union’s taking over” under such a pro- 
gram, a study involving approximately 100 
union offices in the central and eastern 
United States tends to nullify such con- 
tention. Officials in both the CIO and the 
AFL were practically unanimous that “it 
is not organized labor’s intention to relieve 
the management of responsibility. . . . the 
joining of management is alien to the 
American tradition and the free enterprise 
system.” ” In the words of Walter W. Cener- 
azzo, president of the American Watch 
Workers Union, “It is the duty of every 
union member to supplement management, 
but never to supplant it.” * 


Constructive Attitude 
for Today's Management 


It would be nothing short of sheer pre- 
sumption to contend that one could set 
*® Work cited at footnote 28, at p. 20. 

“ Work cited at footnote 1, at p. 80. 

* Henry Clifton, Jr., ‘“‘Management Func- 
tions,’’ New York University, First Annual Con- 
ference on Labor (New York, Matthew Bender 
& Company, 1948), p. 99. 

%* John G. Turnbull, ‘‘A Study of the Manage- 
ment Prerogative Issue,’’ Personnel, September, 
1948, p. 123. 
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> — wT. 


complex 
Even 


forth a pattern for solving this 
problem of managerial prerogatives 
if such were practicable, tradition and prac- 
tice have firmly fixed attitudes and these 
cannot be changed quickly. Only when 
they have been proved outmoded and in- 
compatible with the profit-making function 
in today’s society can they be replaced with 
another philosophy. It is our purpose here, 
on the basis of the industrial experiences 
recounted herein, to indicate certain aspects 
of current management thinking which may be 


in need of modernization and reorientation 


Defining management rights questionable. 
—lIt is doubtful that a policy of strict defi- 
nition of rights of parties is conducive to 
wholesome relationships. When 
prohibition are posted, the union may feel 
psychological inclinations to tres- 
In addition, such delineation may be 
a definite threat to the status and security 
of labor organizations and hence an 
challenge for them to make aggressions into 
the forbidden areas 
made for not limiting 
tion by any arbitrary 
list of rights which may become out of date 
the moment they are recorded in the labor 
Willingness by management 
and all problems, without 


areas ol! 


strong 


pass. 
open 
A good case can also be 


managerial 
encirclement of a 


discre- 


agreement. 
to discuss any 
reference to former jurisdiction and on the 
merits involved, avoids the hoisting of red 
flags which provide ready-made themes for 
battle labor. 


soul-stirring cries of 


Deciding on basis of profit-making func- 
tion.— Peter Drucker has suggested that in 
the “new society” which is emerging, the 
industrial or business enterprise 
sarily a governmental or ruling institution 
exercising authority over men.” But, he 
continues, the main function of enterprise 
is the production of goods, and its govern 
must always be subordi 
Of course, 


is “neces 


mental authority 
nate to its economic obligation.” 
no management worth its salt should 
that fact and all ultimate decisions regard 
ing consultative management should be made 
in the framework of “will this action be 
profitable?” However, it must be remem 
bered that fulfillment of the economic ob 
ligation is only possible through the 
employees’ will to work. Consequently, i 
order to induce cooperation, mangagement 


forget 


* Work cited at footnote 36, at p. 120 

* President’s National Labor Management 
Conference, Public Hearings Committee, Vol 
IV, November 20, 1945, p. 18. 

* Peter Drucker, ‘Is Management 
mate?’’ Harper’s, October, 1949, p. 74. 
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required to share its authority 

In the final authority without 
compliance is Authority to 
make decisions and their ultimate effectua- 
the The 
the governed, in addition to 
completes the 


may be 
analysis, 
meaningless. 


consent ot 
the 
circle of 


tion are not same 
right to 
govern, effective 


management. 


Minimizing subjective attitudes.—Many 
executives are genuinely convinced 
that in protecting their “right 
they are defending a principle which is es- 


sential to the preservation not only of their 


honest 


to manage’ 


companies, but of the very capitalistic sys 
itself 


ing only 


tem In reality, they may be defend 


individual “egos” at the ex 
pense of the best industry 
It is that with that 


frame of mind lose what “face” they have in 


their 
interests ot 
ironical executives 
negotiations with the subsequent deteriora- 
7 he solu 


introspection 


tion of good labor relationships 
simply one of 
Realization that 
when defending “principles” normally leads 
one to more analysis \ 
technique for dealing with this problem of 
advocated by Neil 
that manage- 
regarded as a function rather than 
as a group of people. When that concept 
prevails, the definition of management pre- 


tion 1s not 


one may be _ subjective 


objective useful 


“losing face” has been 


Chamberlain He 


suggests 


ment be 


rogative becomes “the power to make deci- 
sions and to see to their effectuation within 
framework of may 
the status-building 
machinery of management is transformed 
Irom a activity to a 
with its relationship changed to effectuation 
deciding 
is identi- 


whatever discretion 


” 41 


exist. Therefore, 


negative positive one, 
of decisions from the activity of 
per se. Then “ego maintenance” 
fied with the most effective performance of 
the achieving the profit ob 


jective 


labor force in 


Motivating responsible union action.- 


truism that in order to maintain 


is a 


integrity of organizational structure, 


POPULATION OF 


1950 census, 
States, 


In the since the 
the population of the United 
the armed torces 
increased by 


six years 


overseas, 
than 16 million 
persons, estimates of the 
United States Bureau of the Census. On 
April 1, 1956, the total was 167,440,000 
—10.8 per cent above the April 1, 1950 


including 
has more 


according to 


footnote 3, at p. 69 
footnote 3, at pp. 69-70 


Work 
* Work 


cited at 
cited at 


Management Rights 


authority and accountability must be equated 
If the 


] 
ager?riai 


union certain man 


decision-making, 


participates in 
ideally it should 
effectuation of 
should be 


union has tar more 


contribute positively to the 


those decisions However, it 
noted that 


than 


normally the 


to lose does management from such 


a cooperative relationshiy To be charged 


with collaboration with management would 


be disastrous politic: for any union leader 


ship. But recent industrial experiences have 
proved that when management encourages 
action by creating a cli 


responsible union 


mate in which union responsibility can be 
identified 


positive 


feelings of union security, 


cooperative rela 


with 


sued.” 


Conclusion 
I he 


dition 


management prerogat 


a basic fundamental of American 


industrial scene Legislation, interpreta 


thereof, and aggressive trade unionism 


1 the basi 


tion 


have greatly change« relation 
employer oy As a 
the T on t of the 


been 


ships of 
consequerice, 
management prerogative sub 
jected to 
democratic context, pre in for 


directly of 


heated contré rsy In a more 


consulta 


tion with labor on deci 


indirectly affecting its welfare, many com 


panies have tapped new springs of coopera 
live action 


Management has the opportunity to en 


management co 


ter a new era of labor 


operation through setting down no arbi 


trary lists of management rights; by con 


sidering issues on the merits involved re 


gardless of prior jurisdiction; by carefully 


attempting to minimize subjective feelings 


when so-called “principles” are involved; 


and by endeavoring to establish a favor 


able 


by actions 


J j 
climate tor ¢ relationships, 


which 


operative 


will serve to identify 
unio! 


[The End] 


union responsibility wit! security 


THE UNITED STATES 


Che 
rapid 
since 1946 
birth rate 
born in 


level factor in the con 


tinued 


primary 
populatiotr 
higl 


were 


growth of the 
sustained 
babies 
past six years as in the 
1930's 


has been the 

Almost as many 
the 
decade of the 


entire The year 


1955 the second in succession in 


exceed d 4 


was 


which births million 


“ Work cited at footnote 





_NLRB Administrative Rulings Concerning 


Although the ‘24-hour rule’’ of the NLRB appeared to be clear cut, 
several situations have developed indicating that this is not so. 
Inasmuch as the ban applies to speeches made on ‘company time,’ 
it is important to note the Board's definition of the term. This 
article is reprinted from the July 3, 1956 New York Law Journal. 





ia IS IMPORTANT for employers who 
are faced with union organizing cam 
paigns to be aware of the National Labor 
Relations Board’s administrative ruling of 
December, 1953, to the effect that no elec- 
tion speeches may be made to the assembled 
employees on company time within a period 
of 24 hours before the election is held.’ 
Unions are, of course, also subject to the 
rule, but since they rarely do their elec- 
tioneering on company time, there have 
been comparatively few instances of viola- 
tion of the rule by unions. 


In establishing the rule, known as the 
Peerless Plywood doctrine, the Board observed 

“Tt is our considered view ... that last 
minute speeches by either employers or 
unions, delivered to massed assemblies ot 
employees on company time, have an un- 
wholesome and unsettling effect, and tend 
to interfere with that sober and thoughtful 
choice which a free election is designed to 
effect 

“Accordingly, we now establish an elec- 
tion rule which will be applied in all election 
cases. This rule shall be that employers 
and unions alike will be prohibited from 
making election speeches on company time, 
to massed assemblies of employees within 24 
hours before the scheduled time for conduct- 
ing an election. The violation of this rule 
will cause the election to he set aside when 
ever valid objections are filed.” (Italics 
supplied. ) 

The Board, in the Peerless Plywood case, 
went on to emphasize that the rule did not 
apply to the distribution of campaign litera 
ture, and that, furthermore: 

P 1 Peerless Plywood Company, 107 NLRB 427 

2 American Thermos Bottle Company, 107 
NLRB 1570. 
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“. .. the rule does not prohibit employers 
or unions from making campaign speeches 
on or off company premises during the 
24-hour period if employee attendance is 
voluntary and on the employees’ own time.” 
(Italics supplied. ) 


It is to be noted that the penalty for 
violating the rule is that the “guilty” party, 
if successful in the election, shall win only a 
Pyrrhic victory. In other words, the losing 
party may object and the Board will set 
the election aside. This penalty is imposed 
regardless of whether or not the contents 
of the speech are privileged in other respects 
In other words, under Sections 8(a)(1) and 
8(c) of the Taft-Hartley Act, employers 
may never use electioneering propaganda 
which contains threats of reprisal or promises 
of benefit, and a speech which contained 
such threats or promises, even if made 
more than 24 hours before the election 
would not only be cause for setting the 
election aside, but would, in addition, con 
stitute a violation of the act However, the 
24-hour ban applies even to speeches whicl 
do not contain threats or promises 


While the Board may have felt it was 
establishing a simple and clear-cut rule, some 
novel situations have developed since its 
enunciation which indicate pitfalls for the 
unwary. In the first place, the assemblage 
of employees which violates the 24-hour 
ban need not have been called for the 
specific purpose ot electioneering In one 
case ~ the employer sought to exculpate him 
self by the fact that the electioneering 
occurred at a regularly held weekly meeting 
of the employees, at which numerous othet 


matters were discussed. In another case 


‘General Motors Corporation, 108 NLRB 1207 
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“on company time,” 
City Chemicals case apparently 


shift employe es attended) 


Even though the ‘meeting is m 
during working hours (“on company time’”’), 
it will be held violative of the 24-hour bar 


\\ 4/7 unless it is made clear to the employees that 

the yi e Hour Rule their attendance is voluntary For example, 
~~ in Fuller Ford, Inc.° the employer's speech 

was delivered to its salesmen at a regular 


iy th 


By WOODROW J. SANDLER sales meeting. While it wes true that th 


salesmen were not paid for their time spent 
Member of the New York Bar at the meeting (since they were compet! 


sated on a straight commission basis), the 
foard set > ctio sid is t! 
employer claimed that he had to call Board ' the election aside becaus¢ - 


t d > oO th sales } t 
meeting within the 24-hour period in attendance I the salesmen at the meeting 


order to refute inaccurate campaign propa bah eg obligatory Similarly, in The Great 
ganda which had just been disseminated by Atlantic and Pacific Tea Company,’ the meet 
the union. The Board rejected both of these ing which occurred during the 24-hour 
arguments and set the elections aside period was held after the store was closed, 
in accordance with custom. The employees 


Inasmuch as the 24-hour ban applies to were not paid for their time spent at this 
speeches made on “company time,” it 1s meeting, but no effort had been made by 
important to note how the Board has _ the employer to advise the employees that 
defined that term. In one case* the em attendance was voluntary. The Board there 
ployees were called off their jobs at 4:15 P.M., fore set the subsequent election aside 
| 


before the regulas lhe 24-hour ban of the Peerless Plywood 


was stated by the Board to apply only 


which was 15 minutes 
termination of the shift They assembled 


in the employer's office, where he began speeches made to “massed assemblies” 


f employees. In Riblet Welding & Manu 
though only five minutes of working time facturing Corporation™ tl 


reading his speech at 4:25 P.M Even 


1¢ employer had 
was involved, the Board set the election held three separate meetings in his ofthece, 


aside because the speech had been made with five or six employees at a time, dur 


1 


within the 24-hour period. In Texas City the 24-hour period. He contended that 
Chemicals*® the employer invited all of his were not “massed assemblies,” but the 
employees and their families to a banquet disagreed with him. Similarly, in 
at a restaurant after working hours, and another case," in an election involving 

attendance was voluntary. The banquet Proximately 6,000 employees at 396 st 


re 1 t Joard s } é on sid } 
was held the night before the election, and the Board et the election aside bec: 
‘ oO » st S on 
the emplover on that occasion urged his ne “ REACT upervisor 
1 TH imately eight sto 
employees to vote against the union. The _— 
> 80 employees 
Board set the election aside because 
SAl¢ 
transpired that several employees trom the 


night shift had attended the banquet, had “Nor would we 
been excused from work for that purpose, assemblies 


and no deduction had been made from thet 


pay The Board therefore held that the ertain proporti 


speech was made “on company time * Ina blage of such 
subsequent case* the union had called the 
employees together at a tavern the night 
betore the election and, according to the What about the use ot 
employer, had “plied the employees in side the premises during t 
ordinately with food dnd drink.” The Board wil the employees are 
upheld the election in this case because of peeches made in such a manner address« 
the fact that the meeting had not been held to “massed assemblies” of emplovees 
‘ Fletcher-Eichman Company, 109 NLRB 170 115 NLRB, No. 200, CCH Labor Law Reports 
> 109 NLRB 115 (4th Ed.), Vol. 5, © 53,781 
Ohmite Manufacturing Company, 111 NLRB 112 NLRB 712 
623 " Great Atlantic and Pacific Tea Compan 
* Homer-Politte Company, 114 NLRB, No. 228 111 NLRB 623 
+113 NLRB 169 


“24-Hour Rule” 








It is an unquestionable fact that the 
profit motive here in the United 
States has caused the greatest out- 
pouring of goods and services the 
world has ever known. | believe | 
am safe in stating that, on the aver- 
age, the poorest one-third of our 
people have more goods and serv- 
ices at their disposal than do the 
richest one-third of the people in 
most of Africa or Asia, in many 
areas in Europe, and in some sec- 
tions of the Western hemisphere. 

—Benjamin F. Fairless 





Gypsum 
properly 


union tried this device in U. S. 
Company,” but the Board very 
struck it down, and held that the considera- 
tions mentioned in the Peerless Plywood 
case, while not present in form, were cer- 
tainly present in substance. The employees, 
although not congregated together, could 
not avoid hearing the sound trucks. Had 
the Board permitted this technique, em- 
ployers could have countered with recorded 
speeches broadcast throughout the plant, 
possibly interspersed with “Muzak.” In 
two other cases involving the use of sound 
trucks by unions within the 24-hour period, 
however, the Board permitted the elections 
to stand, because the sound trucks were not 
used during working time.” 

How is the 24-hour period computed? In 
Sylvania Electric Products“ the employer 
made an election speech to his assembled 
employees late on a Friday afternoon, and the 
election was held the following Monday 
morning. After the employer won the elec- 
tion, the union claimed that his speech had 
violated the 24-hour ban, since Saturday 
and Sunday were not working days and 
should not be computed. The Board per- 
mitted the election to stand, holding in 


effect that in establishing the Peerless P 
wood rule it meant 24 hours by the clock 
election 
24-hour 
remedy 
actually 


If an employer has made an 
speech which is in violation of the 
ban, is there anything he can do to 
the defect before the election is 
held? In one case “ he distributed a declara 
tion of neutrality after having made his 
speech, but the Board nevertheless set the 
election aside. And in Camp Milling Com 
pany, Inc.,"° the employer had violated the 
rule and then permitted the protesting union 
to do the same in order to remedy the 
situation. The union won the 
the Board refused the employer’s request to 
set it aside, not on the ground that the two 
violations had canceled each other out, but 
for the that it held the employer 
responsible for both violations, and he could 
ground 


election and 


reason 


not urge his own misconduct as a 


for upsetting the election.” 


From all of the above it would appeal 


that the 24-hour rule is being rigidly applied, 


and that the safest course to pursue is 
avoid electioneering of any kind during the 
24-hour period before a National Labor Rel 

However, this solution is 


involved, 


a 


tions Board election 
not satisfactory to 
who usually feel that it is of the 
importance to continue electioneering up 
until almost the last moment 


most parties 


utmost 


, 


Despite the rigidity of the Board’s rulings, 
certain forms of last-minute electioneering 
are still permitted, even within the 24-hour 
For example, distribution of printed 


period. 
even if so timed 


material may be made” 
that the other side does not have an oppor 
tunity to reply.” Also, individual interviews 
and discussions with the employees appear 
to be permitted at their work benches,” but 
And, of course, as noted 
above, even may be made, pro- 
vided they are not delivered during working 
hours and the employees understand that 


[The End] 


not in the office.” 
speeches 


attendance is voluntary. 





2115 NLRB, No. 104. 

18 Underwood Corporation, 
Repeal Brass Manufacturing 
NLRB 193. 

4 108 NLRB 1282. 

% Great Atlantic 
cited at footnote 11. 

#109 NLRB 471. 

7 A union which itself violated the rule was 
able to have the election set aside because the 
employer had aiso permitted a rival union to 
speak within the 24-hour period (Shirks Motor 
Express Corporation, 113 NLRB 753). The em- 
ployer himself had committed no infraction. 
The employees had voted that there should be 
no union representation. 

%* Crown Drug Company, 110 NLRB 845: 
Phelps-Dodge Copper Products Corporation, 111 
NLRB 950. 
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108 NLRB 1368 
Company, 110 


and Pacific Tea Company, 


” N. N. Hills Brass Company, 114 NLRB, No 
35: Gong Bell Manufacturing Company, 114 
NLRB, No. 68. 

*” Fastern Metal Products, 114 NLRB, No 
56: Mall Tool Company, 112 NLRB 1313 

“1 Calling employees individually to the em- 
ployer’s office, even prior to the 24-hour period 
is a technique frowned upon by the Board, and 
this is so even though «the content of the em- 
ployer’s remarks is otherwise privileged under 
the act See Mrs. Baird’s Bakeries, Inc., 114 
NLRB. No. 8&3: Economic Machinery, Inc., 111 
NLRB 947 

In a recent case even a 
has been held to be the wrong place to conduct 
individual interviews with employees concern- 
ing the election. Red River Broadcasting Com 
pany, Inc., 115 NLRB, No. 189, CCH Labor Law 
Reports (4th Ed.), Vol. 5, § 53,770 
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Arbitration 





Developments 








Hal; they 


their tac 


unlike King 
do not shrink from a fight. Only 
tics differ 


Another court has attacked the 
problem posed by the United States Arbi 
tration Act and the enforcement of an arbi- 
tration clause in a union contract. (Signal-Stat 
vw. Electrical Workers, Local 475, 30 LABor 
© 70,090. ) This time the United 
States Court of Appeals for the Second 
the conflict 


( NCE MORE unto the breach 
Courts are not 


T¢ de ral 


CASES 


has entered and joined 
with the 
Second Circuit joined a 
arms, the Third Circuit which 
Tenney Engineering, Inc. v. UE, 24 


ASES { 67,878 


Circuit 
ranks 


ment The 


forces in favor of enforce 


com 
rade in 
de cided 
LABOR ( 


Dispersed on this same field are the deci 
sions of the Fourth and Tenth Cit 
all of which have held that the 

Act does tit apply to arbitration 
union agreements and that these 
exclusionary 
that there 
entorcement ot 


First, 
cults, 
Arbitration 
clauses in 
agreements are within the 
act This 
Statutory 


clause of the means 


can be no federal 


these arbitration clauses 


are the hold 
They 


are not 


Echeloned as if in reserve 
Fifth and Sixth Circuits 
that contracts 

of employment,” so as to be ex 

Arbitration Act’s coverage 


ft the 

have ruled union 
“contracts 
cluded from the 
In the recent Signal-Stat case, the United 
Arbitration Act was the ground overt 


which the controversy waged 


states 


\ dispute between the employer and th« 
union arose over the discharge of two em- 
Production workers struck. This 
a violation of a no-strike 


ployees 
was alleged to be 
clause in the union contract. 
ally agreed that the discharges would be ar- 
The employer then began an 
damages for breach of the no- 


It was eventu- 


bitrated 
action to! 


Arbitration 


strike 
Section 301 of the 


clause in the union contract 
laft-Hartley Act, 
ing that the union had breached its contract 
and had called, enforced the 
strike The 


the action 


ordered and 


moved tor a stay ot 
that under the 


was entitled to 


union 
claiming same 
contract it 
dispute \ 

York 


Stay 


bargaining arbi 
tration of the 


New 


motion tor a 


tederal district 


denied the union’s 
The 
asserting that it was entitled to a stay undet 
Arbitration Act or under 
laft-Hartley Act 


If, then, the likened to the 
Arbitration Act, the climate in which the con 
flict fought [ MRA 


court In 
union appealed, 
Section 3 of the 
Section 30l(a) of the 
terrain 1s 
surely the 


was was most 


The court ot appeals answered the juris 
Does a listrict 


action 


dictional challenge first 
jurisdiction 
damages under Section 


Hartley Act? In 


fused to be decoyed by the Supreme ( 


over an 


301(a) of the 


court have 
Taft 
answering, the court re 
ourt’s 
decision in the Westinghouse case (27 LABor 
Cases € 69,063) 


involving the 


“This is not the type of 
personal 


action, ‘uniquely 


right of an which was 


not intended by Congress to be bro 


employee’, 
under Section 301,” the court said 


The 
courts to stay court action pending arbitra 
tion under a written contract, but it excludes 
from that 
ment” of workers “engaged in 
commerce.” The court 
“The Court in Westinghouse did not. there 


tore 


Arbitration Act authorizes federal 


provision “contracts ot employ 
interstate 
circuit observed 
constitutional 
Section 
decision in 
Internationa 
7 65,810], 


reach o1 decide the 
jurisdictional 
301 Hence, we adhere to our 
Shirley-Herman Company 

Hod Carriers [18 Lapor C 
where we held that Section 301 
substantive right 


question raised by 


ASES 
created a 
and tederal 


federal juris 


diction to enforce it.” 


567 





Actually the Supreme Court had held that 
in Section 301 provided 
a federal forum for suits on contracts based 
on local law. The LMRA provision per 
taining to suits againsts labor organizations 
breach of bargaining 
ments has a strictly aim 
does not grant any substantive rights. Con- 


Congress merely 


agree- 
and 


collective 
procedural 


for 


gress merely sought to overcome the pro 
cedural difficulties in obtaining jurisdiction 
labor organizations, 
the jurisdiction of 


over unincorporated 

and intended to limit 
federal courts to actions of a type otherwise 
hampered by the rules governing unincor 
porated associations which were not readily 
courts without regard 


enforceable in state 


to those laws. 

The Second Circuit left 
dictional issue of the for 
for breach of contract, its powder dry and 
still unfired. 


the 
damages 


then 
action 


yuris- 


“We think the broad arbitration clause in 
the collective bargaining agreement 
involved covers a dispute to an 
alleged breach of the no-strike clause. Un 
der the agreement, ‘All disputes, grievances 
or differences’ arbitrable. We 
hardly imagine more broadly inclusive lan 
guage,” the court The employer ap- 
parently construed the grievance-arbitration 
provision to include this dispute also, the 
instituted a griev 


her e 


relating 


are can 


said. 


court reasoned, since he 
ance pursuant to the agreement with respect 
to the matter of quitting by members of 
the union union knowledge, 
and direction. The guns of the court 
now readied and primed and aim was taken 


with consent 


were 


Is the union entitled to a stay of the 
breach-of-contract action pending arbitratior 
under the United States Arbitration Act 
or the Taft-Hartley Act? 

The court, like 
undertaking to answer 
absolutely had to in settling the cause 
action it, maneuvered deftly in its 
decision, ordering a pending arbitra 
tion. “We do not reach, and need not de- 
cide, whether the 
enforceable under Section 301 
Hartley Act, some courts have held,” 
for the United States Arbitration Act is 


applicable to the agreement. 


hodies 
than it 
ot 


appellate 
no more 


other 


before 


Stay 


arbitration agreement is 
of the Taft- 


as 


The act provides that “nothing herein con 
tained shall apply to contracts of employ 
ment of seamen, railroad employees, or any 
other class of workers engaged in foreign or 
interstate commerce.” 


The Supreme Court has not yet inter- 


preted the exclusionary clause and the deci 


568 


federal courts 
“Suffice to 


reads, 


of the lower 
irreconcilable conflict 
Second Circuit 
First, Fourth and perhaps the Tenth Ci 
cuit hold that the 
comes within the exclusionary 
Section 1 hence, that the 
Act is inapplicable is (See 
decisions in Local 205, VE v 
Company, 30 Lapor Cas 
Newspaper Guild of Boston v. Boston 
Traveler Corporation, 30 LAspor Cases § 69,909, 
as well Goodall-Sanford, Inc. v. TWl 
Local 1802, 30 Lapor Cases ¥ 69,910 
Fourth Circuit decisions are United | 
Workers v. Miller Metal Products 

{ 68,636, and a much 
International Union v. Colonia 
Company, 14 Lapor Cases { 64,517 
The Tenth Circuit’s decision is Mercury O1 
Refining Oil Workers Interna 
tional Union, CIO, 19 Lapor Cases § 66,246.) 


s10ns 


decision 


would instant agreement 
clause ot 
Arbitration 
First Circuit 
General Llectriu 
§ 69,908, 


and 


and 
Herald 


ES 


as 


CASES earlier 
Hardwo 


Floor 


Company 7% 


The Second Circuit grouped the decisions 
of the Third, Fifth Sixth Cir 
holding that the agreement 
within the exclusionary 
Arbitration Act therefore, 
authorizing a 


and cuits as 
does 

language 

and, Sect 
action pendin 


1 he Ss¢ 


Stay ot 
tration, is applicable decis 
for the Third Circuit, the Tenn 
the Fifth Circuit, Lincoln Mi 
Workers Union, 29 Lapor CAses 
and for the Sixth Circuit, Hoover M 
Laxpress v. Teamsters Union, 27 Lapor ( 
€ 68,817 


€ 69,7 


These cases, the court noted, 
the 


come 


agreement in the instant case d 


within the exclusionary clausé 


Act on 


collective 


Arbitration either of tw 
(1) that a 


nota 


bargaining « 
employment” w 
ot 


“contract of 
| 1 
the tanguage 
Act, and 


the Tenney « 


bargaining agi 


meaning ot secti 
Arbitration 
held in 


a collective 


Chird 


the (2) as the 
Circuit 
that 


ast assuming 
eement 18 a 
‘contract of employment’’) the exclusionary 
Section 1 the Arbitration Act 


“workers engaged ir 


clause in of 


applies only to 


interstate commerce,” that is, only the 


actually in the transportation industries 


alternative reasonii 


Second C 


It is the lattes 


is preterred by the rcuit 


Signal-Stat decision because the other 


erroneously base their decisions 
NLRB, 8 


involving an 
Act at all 


on 
7 51,173, 


interpretation of the 


Case v LABOR CASES 


case not 


Arbitration 


The little 
of the exemption clause 


court found legislative history 


The court agreed 
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with the Third Circuit’s decision in tl o substantive rigl 
Tenney case as being consistent with its ( for breac 
own decisions, although it had never passed 

on the precise issue here involved. But in 

Shirleyv-Herman  ( ym pan\ r Internationa 

Hod Carriers, the Second Circuit had held im 


pliedly that a collective bargaining agree 


ment constituted a “contract of employment Supreme ( 
and in Bernhardt v. Polygraphic Company of 
{merica, 27 Lapor Cases 4 68,963, reversed 


arbitrat 


on other grounds by the Supreme Court 

29 Lapor Cases ¥ 69,689), gave a restrictive 

interpretation to the term “workers” as 
d in the exclusionary clause 


1ost universal approval f arbitra 
i means of settling labor disputes 
Congressional approval and LMRA , 

oe , re a House ut 
201(c) and 20, , the court 


mittec Cone 
} 


re yp Amendment | 
States Arbi to take the sti 
thar tiftv before the commi 
In con 
workers 
his dispute 


rr 
nmerce, 


lheretor 
agreement 
exemption 
ompany 
tice 
only 
irbitration board 
vere saying was that ordinarily 
arbitrable matters, but not wl 
ption, a novel not new defens« lat IS an uNniair labor ractice 
rrcement of an arbitration award, tl inion contr: Nevert! 
d unsuccesstully recently before an al icipated 
“ircuit -ctrica rkers, Loca ceedit ‘ out walving 
; 


} ” 


thington yration, . . ymMpany maintained 
Cases € 70,142 s was the 
is only recently that many ting the Company 
courts have been coming t nt created among 
a power to compel arbitration 
I] ti Oo no rreeme < , , 1 1 
lective bargaining agreement favor of the two discharge 
45 wv. General Llectric Company, 3 


ordered their reinstatemen 


Cases § 69,908 (CA-1); see also the cs ; 

. : ruled that the dispute 

Second Circuit in Signa ; 
a juris 


30 LABOR CASES 
€ 70,090.) al h there is a 


] 


“proper cause” 
growing tendency 1 courts to | I cau 


} pany 
arbitration un union contrac 
ring the 


1 States Arbitration Act whicl wo unto! 


enforcement of “contracts of th award enforced and commer! 


rent prohibitio 


ovment,” and the jurisdictional pro n in a district court, claiming 
aised by Section 301 of the { li under th ‘ artley Act. 


Hartley Act which has been held to te! 30 Uhe 


Arbitration 





tration board had no jurisdiction over the mat- 
ter submitted to it, and further that the 
district court had no jurisdiction over the 
subject matter. (29 Laspor Cases § 69,617.) 
That court indicated that the only ground 
for its decision was that the exclusive juris- 
diction over the subject matter was with 
the National Labor Relations Board. 


However, on appeal the First Circuit 
found that the decision of the lower court 
was erroneous. It recognized the difficulty 
that faced the district court in the question 
of the applicability of the pre-emption theory 
with regard to the arbitration situation, 
especially in the absence of specific statu- 
tory guidance. The First Circuit, in exam- 
ining the pre-emption doctrine (a concept 
developed in the labor relations field under 
the NLRA and LMRA, stemming from 
the Supreme Court’s decision in 1953 in 
Garner v. Teamsters Union, 24 Lapor CASES 
{ 68,020, and in Weber v. Anheuser-Busch, 
Inc., 27 Lapor Cases { 69,064, decided in 
1955), interpreted the latest decision of that 
court—UAW , CIO-AFL v. WERB, 30 Lapor 
Cases § 70,000—to be an exception to the 
pre-emption doctrine. It set that decision 
aside on the basis of that case being 
in which violence occurred. The basis for 
the doctrine of pre-emption is the actual or 
potential conflict with the NLRB adjudi- 
cation which could where other tri- 
bunals permitted jurisdiction 
with duplicating remedies. 


With 


one 


arise 
concurrent 


respect to arbitration, as distin- 
guished from judicial proceedings, a nar- 
rower pvsition is possible, although the 
First Circuit suggested that the Supreme 
Court may make an exception to the appli- 
cation of the doctrine in circumstances 
where the NLRB declines to act or shape 
its relief to the existence of other 
forum. In spite of the fact that Section 
10(a) of the Taft-Hartley Act provides 
that NLRB jurisdiction is exclusive, it has 
been held that 
agreement to arbitrate nor a rendered award, 


some 


neither the existence of an 


as in the Worthington case, can preclude the 
Board’s jurisdiction. However, the First 
Circuit, by way of dictum, claimed that the 
NLRB has in the past exercised its discre- 
tionary power and declined to act on an 
unfair labor practice either because an arbi- 
tration forum was available or because an 
award had been rendered. 


Whether the 
tion depends on the type of unfair labor 


3oard exercises its discre- 


practice charged, the fairness and adequacy 
of the arbitration process in question, and 


570 


the willingness to be bound by the arbitra 
tion The employer emphasized 
that those which the NLRB had 
deferred to an arbitrator were ones in which 
the party charged with an unfair labor prac 
the dispute to 


decision. 
cases in 


tice was willing to submit 
arbitration, which was unlike this situation 
The court assumed that if the Board’s policy 
is so limited, it is nevertheless possible that 
its rationale and will be extended 
by the Board to cases where a legal process 
exists for compelling arbitration An ex 
ample of this would be the enforcement 

arbitrate such as_ th 


reaches 


an agreement to t 
¢ 


incorporated in a union contract 


Where the 


statutory 


Board would decline to exet 
jurisdiction in deference 
an available arbitral remedy, the 

the pre-emption doctrine largely disappears 
It will be interesting to see upon remand 
to the district court how much of 
reasoning of the First Circuit is adopted in 
the holding of the lower court. The 
of appeals did not attempt to analyze the 
contention that the pre-emption 
doctrine did not preclude jurisdiction in a 
tribunal other than the NLRB, where the 
action complained of consisted of a breac! 
well as its being an 


cise 
basis TOT 


this 


cou 


advanced 


of contract as unfair 
labor practice 

The First Circuit Court of 
not enter into that hazardous strait because 
this case did not represent an exampl 
an unfair labor practice as well as a breac! 
The circuit court held that the 


Appeals did 


of contract 

district court was mistaken in believing that 
the real this submitted 
to arbitration was the alleged refusal of the 


issue in grievance 
company to bargain on a change of condi- 
tions of employment—and was thus within 
the exclusive jurisdiction of the NLRB, not 
within the authority of the arbitrators. The 
First Circuit said that at the very least two 
before the arbi 
were 1orT 


were raised 
whether the 
and whether the employer 


questions 
trators: 
“proper cause,” 

had refused to bargain on a change in con- 
ditions of employment. - Even if the latte: 
question were one within the exclusive juris- 
diction of the Board, the court continued, 
the former was not but was one over which 
the NLRB had no jurisdiction at all. The 


discharges 


mere joining of the two did not deprive the 


arbitrators of their authority to determin« 
whether the discharges were a violation of 
the contract in effect. The court 
only issue before it was that the arbitrators 
had or did not have jurisdiction over the 
dispute submitted to them in this case. The 
First Circuit found that they did have juris- 


said the 
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diction In view of that decision, the court 
it unnecessary to answer the question 
ot whether or not the jurisdiction of the 
National Labor Relations Board would pre- 


exercise of jurisdiction by the arbi 


rouns 


empt an 


tration board were the dispute which was 


arbitration an unfair labor 


Statute 


submitted  t 


practice under federal 
decision by 
District of 


Local 506 z 


The ec cited a 


the Court of 


mpany 

Appeals for the 
ectrical Workers, 
Company, 30 
controlling in 


prior 


Columbia—/ 


General Electric Lapor CASES 


{ 69,839—as these circum 
In that case the union charged the 


adopte d 


stances 


with having unilaterally 
a policy of discharging employees who had 
invoked the Fifth Amendment to 


with 


company 


avoid 
testifying membership in 
the Communist Party or affiliation with that 
The had 
upon its merits as it 

for cause,” 
union effect 
Columbia appellate court, 


respect to 


organization lower court dis 


missed the suit found 


the s~hars to be “obvious 
permitted by the contract in 
The District of 
however, ruled that it should have dismissed 
the suit for lack of jurisdiction, holding that 
the employer had been charged by the union 
with an untair labor practice within exclu- 
sive NLRB jurisdiction. The First Circuit 
the two W orth 
The Worthington case 
an arbi- 


easily distinguished cases, 
ington and Local 506 
action tor entorcement ot 
tration award: the other case, Local 506, was 
brought by the union for 
judgment that a new employer policy 
Under the Supreme Court's 
decision in Association of Westinghouse Sal 
aried Employees v. Westinghouse Electric 
Lapor Cases § 69,063, a union 
the Taft-Hartley Act, 


an action based on an injury to an 


was an 
a suit a declara 
tory 


was invalid 


Corporation, 27 
could not, under 
bring 
individual employee suffered due to a breach 
of a union contract. Thus, the question of 
wrongful discharge was not properly brought 
before the court in the Local 506 case, but 
in the Worthington properly 
the 


case it was 


brought before court 


not decide 


beyond the 


The decision in this case did 
whether the arbitrators 
scope of their authority, only that they had 
jurisdiction. That question was left to the 
court to decide on remand, but, 
than half the battle was now 


acted 


district 
perhaps more 


already won 


Power to Arbitrate 


said of arbitration clauses that 


It can be 
“all that glitters is not gold.” In the case 
of Curet v. Landriscina, 30 Lapor Cases 
7 70,082, the attempted 


discharged worker 


Arbitration 


to compel the union t 
tailed to 


gain support 


arbitrated 


charge after he 


discharge 


his desire to have his 


Che 


Contectionery 


local was an afhliate of the Bakery and 


Workers International Union 
which contained 
the employer 


and had a union contract, 


an arbitration clause, with 
The « 


contained the 


lective bargaining agreement which 


arbitration clause was neg 
and the employer 


tiated between the union 


The former employee, not being a party to 


entitled to compel 
However, the New 


was entitled 


the agreement, was not 
thereunder 


stated that he 


arbitration 
York 


to challenge the efhcacy of he 


trial court 
arbitration 


clause 
What 
the tact that the 
through 
The 


controlling; 


was overlooked by the worker was 


union was made the exclu 


sive means which arbitration may 


be demanded language of an arbitra 


clause is determines 


shall be 


instances the 


tion 
great many 


the right to 


what arbitrated Ina 


alone has 
and 


emplovee 


unrion 


demand arbitration there is no inde 


pendent right of an within the 


bargaining unit either to compel the union 


to institute arbitration proceedings or to 


require the employer to submit to arbitra 


without 
Brooklyn Union Gas (¢ 


to the union (See 


)? 
ynpany, 22 


tion regard 

Bianculli 2 

Lapor Cases @ 67,135 
This 


of the union in 
putes and of the 


may seem harsh, but the reasoning 
dis 
the 
purposes 


settle 


retaining control over 


employer in requiring 


same is sound. Just as one of the 
of labor 
ment of labor grievances speedily and inex 


litiga 


arbitration is to expedite the 


pensively without recourse to court 


each em 


supersede the 


tion, the procedure of allowing 


ployee to overrule and gov 
body of a 


instability 


would create dis 
bot! 


union 
within 


erning 
order and 
ment and labor, as well as negate 


manage 


the whole 


arbitration process 


that 
though grievant 
must abide by the body 
powered to press for the arbitration of his 


though, it would 
the idea that the 


decision of the 


To some, appeal 
in theory 
em 
grievance is good, in practice many instances 


The 


arbitration is 


accepte d 
that 


of abuse clearly arise 
belief and 
two parties voluntarily agree and accept the 


bound, but it 


may 

principle of 
terms by which they will be 
may actually be that this principle is in con 
flict older “third 


party beneficiary 


with an legal concept of 


Even though an em- 
collective 


that the 


ployee is not a party to a union 


bargaining contract, who will say 


benefits do not inure to him? 
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Wages... Hours 





Decisions 
Problems 








The Letter of the Law weekly wag 


plan his 

Any sailor will tell you that spitting which pr 
against the wind can prove embarrassing and overti 
Yet, with a singleness of purpose not wu the overtir 
like spitting against the wind, the Depart not less tl 
ment of Labor has been trying to invalidate FLSA 
Belo-type guaranteed weekly wage contrac as a B: plat 
ever since they were sanctioned by the plan operated 
United States Supreme Court in 1942 established, 67 

The United States Court of Appeals for 44 hours (maxi 
the Second Circuit, the fourth federal ap each week, and 
pellate court te do so, has rejected the limi worked the emp] 
tation on guaranteed weekly wage contracts one and one-half 
for fluctuating hours which was contended pay per hou 
for by the Secretary of Labor. (Mitchell z was a gu 
Hartford Steam Boiler Inspection & Insur ployer tl 
ance Company, 30 Lapor CAses § 70,135.) weekly w 
The position of the Secretary of Labor such overti a necessitit 
was that the overtime-pay provisions of newspaper business demande 
the Fair Labor Standards Act, as amended In most cases. as in this « 
in 1949, would be met by Belo plans only specified hourly rate was fix 
if, in addition to the express requirements the guaranteed weekly wage 
of the act, the hours worked exceeded the was that during the first vear 


hours guaranteed in a “substantial propor act, when the statutory maxin 


lar straight-time 


tion” or “significant number” of workweeks hours was 


This appeared to be but a variation on an ployees were 
old familiar theme before ] 


The FLSA, enacted in 1938, required that addition 
for each hour of work beyond the statutory words, 44 
maximum the employee must be paid “not 10 hour 
ecu time rate of $1 (150 1 
equals $10.50; $29.48 


’ 1 1 ~ 2 : Ay} ’ +} mnin 
the act’s purposes were thus accomplished $39.98. Whe e emptoy 


less than one and one-half times the 1 
lar rate at which he is employed.” Two 


the elimination of long hours and the spread hours at the cor 

of work by the increasing of the cost an the $40 

overtime to employers paid at the 

T ontract wag 
A Texas newspaper, after enactment vpcckes . 

the FLSA, attempted to adjust its compen 


sation system to meet the new requirements 


iIncreas¢ il 

weekly rate 

concerning employees who worked irregu About 18 months afte 
lar and fluctuating hours. A plan was de effect, the Departmen 
vised, the intent of which was to permit as unsuccessfully to enjoin 


far as possible the payment of a regular this plan. A federal district court dismisse« 
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e injunction and the Circuit 


Cou Appeals for the Fifth Circuit af 
firmed Ha Belo Corporation, 4 LABOR 
CASES ¢ 60,569 


‘ 
cour 


lhe circuit 


contracts employment were 


inte! 





Hartford case. Other Supreme Court de- 
cisions, while accepting the Belo 
as an exception, tended to narrow its appli- 
cation. (See Walling v. 
9 Lapor Cases § 51,183 (1944); Bay Ridge 
Operating Company v. Aaron, 15 LaBor Cases 
7 64,556 (1948); and Walling v. Halliburton 
Oil Well Cementing Company, 12 Laspor 
Cases § 51,246 (1947).) The courts of ap- 
peals, confronted by an exception of un- 
certain scope, evolved different standards 
which result in turning “pretty 
much on its particular facts,” as the First 
Circuit pointed out in McComb v. Roig, 18 
Lapor Cases §f 65,751. 


The FLSA was amended in 
this background, and the present 
7(e) This section expressed 
recognition of guaranteed wage contracts 
of the Belo type. It also limited their use 
to employees who,did not work regular 
hours, subject to the requirement that the 
contract was a “bona fide individual 
tract” or “an agreement made as a result 
of collective bargaining.” The only express 
limitation on the guarantee is that it be “for 
There is no 


decision 


each case : 


1949, with 
Section 


was enacted. 


con- 


not more than sixty hours.” 
requirement that there be any sort of re- 
lation between the guarantee and the num- 
ber of hours worked. 


The Hartford Insurance Company 
ploys boiler inspectors who worked irregu- 
lar hours because of their job. Since 1950 
the company has paid its inspectors under 
individual guaranteed wage contracts pro- 
viding for an hourly rate of pay for the 
first 40 hours of each workweek, time and 
one-half for each hour over 40 hours, and 
a weekly guarantee of an amount equiva- 
lent to the amount payable if 60 hours had 
been actually worked. In practice, only one 
quarter of one per cent of the workweeks 
over a two-year period exceeded 60 hours. 
The district court found that the hours 
worked were expected to fluctuate, but to 
be kept below 60 hours in all but excep- 
tional cases (28 Lapor Cases { 69,192). 


The issue raised was 
guaranteed wage contract complied 
Section 7(e) of the FLSA, even though the 
employees did not work a number of hours 
the guarantee period in the 
“substantial proportion” or 
“significant workweeks. The 
Secretary of Labor, the Circuit 
decision said, relied primarily on the ju- 
dicial interpretation of “regular rate” prior 
to 1949, before the act was extensively re- 
He contended 
of pay” in 


em- 


whether the 
with 


sole 


in excess of 
contract in a 
number” of 
Second 


vised and 7(e) was added. 


that the phrase “regular 


574 


rate 


Helmerich & Payne, 


7(e) impliedly incorporated the “substantial 
proportion” requirement. The Second Cit 
cuit rejected this that 
meant to incorporate pre-1949 judicial inter 
pretation and that established 
that specific hourly rates were not “regular 
rates” unless they have actually 
significant or substantial use in determining 
the amounts to be paid, urged by the Labor 
Department. The court held that the two 
Supreme Court decisions, Belo Halli 
burton, upholding the validity of guaranteed 
wage contracts, gave no indication that the 
Supreme Court had adopted the 
cant number of workweeks” test now 


reasoning 7(e) was 


those cases 


received 


and 


“signih- 
being 
advocated. 

The decisions of the lower federal courts 
state of the law, 
Circuit. Two cit 
‘significant number 


unsettled 
Second 


illustrated the 
commented the 
cuit courts adopted the 
of workweeks” test advocated 
Tenth in McComb v. Sterling Ice & Cold 
Storage Company, 13 Lapor Cases {| 64,216 
(1947), and the First Circuit in McComb 
Roig, cited above (decided in 1950 but prior 
to amendment of the FLSA to include 
7(e)). The Seventh Circuit upheld a Belo 
plan even though employees involved never 
exceeded the hours quaranteed (McComb 7 
Pacific & Atlantic Shippers Association, 16 
LaBpor Cases § 65,210 (1949)), and the Sec 
ond Circuit had previously rejected the test 
in McComb v. Utica Knitting Company, 13 
Lapor Cases § 64,137 (1947). 
When FLSA 
considered, three views were presented. The 
first expressly outlawed Belo-type guaran 
the second permitted 


here, the 


revision of the was being 


teed wage contracts; 
their use subject to the “significant number 
of workweeks” test, advocated by the De- 
partment of Labor; and the third permitted 
use of the Belo plan without any limitation 
The last view was adopted by Congress, 
held the Second Circuit Hartford 
decision. That, together with the rationale 
that the inclusion of certain limi- 
tations on the use of Belo plans in 7(e) 
that limitations, not ex 
pressly stated, intended. As a 
clincher, the court cited the decision of the 
Eighth Circuit in Tobin v. Little Rock (23 
Lapor CAses § 67,415) in which a guaran- 
teed wage plan was upheld, even though 
the employees never exceeded the guaran- 


In its 
express 
other 


indicated 
were not 


teed number of hours since amendment of 
the FLSA. Similar cases are the First 
Circuit’s decision in Mitchell v. Brandtjen & 
Kluge, Inc., 29 Lapor Cases { 69,622 (1955), 
and Mitchell v. Adams, d. b. a. Macon Shirt 
Company, 29 Lapor Cases § 69,811 (1956). 
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We can only wonder if the 
of the Department of Labor, however meri 
torious, will ever pay off. It that 
the courts will put no more into the FLSA 
into it 


persistency 
appears 


than Congress has enacted 


What's in a Name? 


Not much, when a claim was made fora Fair 
Standards Act overtime-pay exemp 
“executives.” 


Labor 


tion based on employees being 
\ building contractor fulfilling a contract 


Walsh-Healey Public Con- 


exemption for two 


subject to the 
tracts Act claimed the 
examiner, in 
found that 


merely 


of his employees. A _ hearing 


administrative proceeding, 
“executives” 
working The fact that 
ceived $100 or more a week and did some 
supervisory work did not make them “ex 
ecutives” under the FLSA. (Stamford Ele« 
tronics, CCH Lapor LAw Reports (Fourth 
Edition), Volume 3, { 29,179. 

The FLSA makes certain 
exemptions to the minimum-wage and over 
time-pay Section 13(a)(1) 
Congress prescribed a general standard and 
delegated to the Administrator of the Wage 
and Hour and Public Contracts Division the 
limits of these exemp- 


established 


in reality these were 


foremen they re 


“white collar” 


requirements in 


duty of setting the 


tions. In so doing he regula- 
defining classes of 
“white collar’ employees. The 


conditions prescribed must be complied with 


tions various exempt 


essential 


and exemption also depends upon the “na 


ture” of the duties performed and, in some 


instances, upon the amount of salary re- 


Three exempt classes have been 


executives, administrative per 


ceived 
established 
sonnel and professional employees 

In addition to the general test established 
there is also a 
is that the 


classes 


difference 


for each of these 
“shorter” test. The 
“shorter” test has a higher salary as a pre- 
requisite which must be met before it may 
be used to determine whether an employee 
“executive” or a member of another 


collar” employees 


Is an 
“white 

The contractor in this 
Electronics, based his claim on the “Shorter 
Exemption Test for Higher Salaried Execu 
tives.” The test requires that an 
employee, to be an “executive,” must: (1) 
(2) direct the work 
(3) hire and fire 


exempt ¢ lass of 


case, Stamford 


general 


manage an enterprise; 
of two or more employees; 
employees; (4) exercise discretionary powers ; 
(5) have a salary of more than $55 a week 

In any event, under this test an em 
ployee is limited to 20 per cent nonexempt 


Wages . Hours 


work to be performed in a workweek. Why 
“shorter” 
that 
could not 
than 20 


did the employer seek to have the 
he knew 


employees 


test applied? Becauss undet 


test his 


the general 
qualify as “executives” as more 
per cent of their work was nonexempt, and 
that the “shorter” test was not encumbere¢ 
by this 20 per cent limitation, as it required 
of $100 or and the 


were of the 


a minimum salary more, 


supervision duties Same scope 


as require din the general test 


As discretionary and the exercise 


of managerial functions are the “earmarks” 


powe I 


of the executive, the “shorter” test was de 


higher paid execu 


amount oft nonexempt 


vised to accommodate 


1 
+} 


tives regardless of the 
work they 


W rkweek 


may have pertormed im_ the 


rking roremen were 


portion or 


However, the two we 


devote their 


found to a major 
time performing duties related to their oc 
cupational skills; one was skilled 
worker, the other a skilled 


; iougen porn ai Cle¢ PTOUDS O 
Though both directed ps of 


sheet 


metal tool and 


die maker 
other workers, 

forming the duties characteristic of an “ex 
under the 
botl 


neither was found to be per 


neither qualified 


FLSA 


ecutive,” and 


exemptions of the under tests 


Proposed Revisions of Wage Rates 


Mitchell announced 
a $1 an hour pre 
wage Walsh- 


‘ontracts Act in 36 in 


Secretary of Labor 


his proposal to establisl 
minimum under the 
Public ( 


the rates ow 


vailing 
Healey 


dustries trom 


where range 


75 cents to 90 cents an 


Some of the indu by these 


proposed revisions he chemical in 


dustry, the textile and clothing industry, 


the furniture industry, soap and_ tobacc« 


industries, cement and leather industries, 


and the paint and varnish industry 


His announcement said that the proposed 
“would eliminate the anomaly of 
Walsh-Healey effect 
Labor Standards Act statu 
tory minimum which is generally applicable 
would also make 


action 
laving the rates in 


below the Fair 


to all these industries. It 
that the 


indsutries is not 


pre vailing minimum wage 


than $1 an 


it clear 


in these less 


hour 
The proposal would also permit the em 


learners and apprentices at 


hour to the 


ployment of 


below $1 an same ex 


wages 
tent and under the same conditions as au- 


thorized under the Fair Labor Standards Act 
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Books ... Articles 





CURRENT LITERATURE 





in the Labor Field 





Labor in India 


Jobs 
Ornati. 


and Workers in India. Oscar A. 
Institute of International Industrial 
and Labor Relations, New York State 
School of Industrial and Labor Relations, 
Cornell University, Ithaca, New York. 1955 
236 pages. $3. 

The author has prepared a handbook on 
labor and labor problems in India for any- 
one who is preparing to study, invest or 
work in India. World-wide interest 
been awakened by achievement of national 
1947, the ambitious plans 
India’s im 


has 


independence in 
for rapid industrialization and 
portance in contemporary world affairs 
The primary aim of this book is a dis- 
cussion of the conditions under which in- 
dustrial workers are employed, character- 
istics of the Indian work force and industrial 
relations problems. The secondary aim is 
to obtain the answer to: “What is the im- 
pact upon the way of life of the workers of 
the trade union movement made up of un- 
skilled and generally illiterate workers led 
by a politically motivated intelligentsia?” 
Merely to judge by the figures, the num 
ber of registered trade unions has increased 
from 29 in 1928 to 3,987 in 1951. Of these, 
industrial workers number only seven mil- 
lion—5 per the total number of 
workers. However, this is the most 
group. Economically, it controls the major 
means of production. About three million, 
well over 40 per cent, are organized in trade 


cent of 
vocal 


unions. 

Collective bargaining is, so far, practically 
absent and both and workers 
prefer to look to government rather than 
settle amicably the that 
mutual negotiation. litigation on 
various aspects of industrial relations, small 
Instead of in- 
brought 


employers 


arise in 


issues 


Endless 


or big, has become the rule. 
dustrial the legislation 


576 


peace, has 


Another effect of the 


industrial 


industrial litigation 
undue 


labor is seen in the uneven growth of 


importunce attained by 


Indian 


labor policy and the labor movement. The 
author has approached his subject from th« 
study of the ever-increasing 
population on the Indian 

has already threatened to bring widespread 


Whether the problem is of 
yr underproduction, the pi 


pressure ot 


economy, whicl 


unemployment 
overpopulation 
ture looks glo¢ 

The 
intervention in labor matters is labor I 
lation. The Labor Code, whicl 
grown considerably in the last 


cades, is at present the most comprehensin 


my 


most common torm of government 


Indian 


three 


and progressive in the East 

Modern 
intense industrial unrest which , 
following World War I, in The 
familiar weapon used by most of the India 
Mutual insur 


bargaining 


trade unionism arose out of 
prevailec 


India 


trade unions is that of strike 
work, 


activities 


ance, welfare collective 
and parliamentary 


tried. 


have not been 


“skilling” of 


managerial 


Proper “training” and labor 


on a wide basis and change in 
attitude are 
the labor problems of India which are 
An appendix of collective 


India and 


considered to be a solution to 
dis 
bargain 


trade 


cussed. 


ing agreements in one ot 


union membership are included. 


Illinois Publications 


Relations Board Procedures 
Policy Murray Edelman 
No. 39 Institute of Labor 
Relations, University of Illi 

Sixth Street, Champaign, 
15 pages. 10¢ 


National Labor 
and k¢ 


Reprint Series 


onomy 


Industrial 
704 South 
1955 


and 
nos, 
Illinois 


A great deal of conflict has raged around 
the National Labor Re 
2 


its establishment in 19. 


ations Board since 


le 
5 Sug 


This article 
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gests 
pri 
hand, 


some relationships between the Board's 
cedure, structure and jurisdiction on one 


character of its « 
other 
the 


the 
the 
mendations of 


and conomi 


policies on Phe 


Hoover 


recent recom 
Commission at 
ford a 


the 


convenient opportunity te 
upon 


are based and the probable 


examine 


assumptions which such recon 


poli 


these and similar organizati 


is reprint considers the 


assumptions and its case 


the implicati 


ms 
ruture 
Novemb« 4 


urrent I monent 


Industr ld 


jement 


y 


and 
pan. Solomon B 
No. 42 


Relations 


series 
Industr 
704 Sout! 


1956 


ia] 
lal 


Sixth Street, 


10¢ 


hampaign, 


19 pages 


eli 


sm 1inly 


der 


assumes a 


its economic 


stem 


importance This article 


still another nation in 
industria operates 
private enterpris¢ 
Ss ( which contrast 
Chis 


industrial management In post 
to labor 


discussio1 


America 


characterize 


war Japan particularly with respect 
management relations that | iIved since 


1045. T 
the 


ave evi 


he approaches and organization ot! 


managerial system are first 
detail, an 
management then 1 


deals 


changes tor 


traditional 


examined in some analysis ot 
llow S and 
the 
industrial 
ylem 


Novem 


ar Eastern Ouarter 


innovation 


the 


in 


concluding section with 


'm 


plications of these 


lations 


rhis 


ber, 1955 issue oO! The I 


re and the productivity prol 


article 1s reprinted from the 


Modification in Job Satis 
vs. R. A. Hudson 


Reprint 


1 Suggested fac 


Rosen an 
No. 43 
Labor and Industrial Relations, 
Illinois, 704 South 
Illinois. 1956 


fron Surwve 
Hialmar 
Institute ot 
Uni 
Street, Champaign, 
10¢ 


Rosen Series 


versity of Sixt! 


12 pages 


This survey presents a proposed modifica- 
Such 
vevs often have been designed and analyzed 
that to the 
polic ymaket \ questionnaire incorporating 
this and 
union member attitudes about their union 


tion of job satisfaction surveys sur 


in a way limits their value 


modification used in a survey ol 


organization is described. The conclusions 


are: The danger of interpreting questions 


Books ... Articles 


For the Safety Man 
Pre 


Accident vention Manual 
ni 


Mi hig: 


hird 


vilies al 


relations 


ation I ibjyec 
handling materials, « 
welding, portable 
ards, lammabk 


(thee l 
Wiscot 1 1O1 
Wisconsin 


servic 
Divis 


174 pages 


1956 


r one Co 


t the 


issues 
bookl 
Noble 
Thomas fF 
holz 


industrial 
will f r 
Arcl ibald L ox, 
Harris and 


you 


Braden, Guy Farmer, 


Pheophil 


Kamn 


discussing such subjects as collective 


and arbitration; the 


union 


mediation 
Act: 


laws; 


bargaining, 
laft-Hartley 


right-to-work 


security and state 


federal-state jurisdic 


tion over labor-management relations 
Also included is an in 
troduction by Secretary of Labor James P 


Mitchell, keynote speaker of the institute 


and 


social legislation 
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West Coast Bargaining Series : Me hat 
lat seeme 


Industrial Relations in the Pacific Coast : 
or the VI appeared 


Longshore Industry. Betty V. H. Schneider 
‘ answel ll adil ussIng SOLE 
and Abraham Siegel Institute of Indus topi : 
. > agg opic hough some may 
trial Relations, 201 California Hall, Univer : 


sitv of California, Berkeley, California. 1956 : ; ; 
question, tl vV were successtu 


not they wv successtul in 


89 pages. 50¢. ; 
lear pictur i le 
From 1934 to 1948 conflict on the Pacific 
Coast waterfront was in the forefront of meaning 


1 


public consciousness The colorful person the authors’ dictions 


alities of the principal trade union leaders, jnaccurate it is onlv because 


letermin 


the militancy of the longshoremen’s union, of all newborn things is dé 
| 


the four major longshore strikes, the many interplay eredity and en\ 


it 


arbitration awards, the frequent “quickie” jn what amount. no one cat 
strikes and the hostility of each side AFL-CIO Merger.” Industs 
bined to call attention to the situation n Relations Review, April, 1956 
1948 the ending of a bitter 95-day strik - 
; 1: Hot Cargo Clauses and NLRB Policy 
ushered in an era of relative calm [his . 
4 o1 ss was convinced that certai1 


“new look” period has been characterized 
he ” 


i 


4 yceott activitl 
by an absence of major strikes, by ; ar tt acti 
1 commerce had 
reduction in local disputes, by ; : . . 
( in r Nati 


course to arbitration, and by effect 


te 


tl parties 


lective bargaining between the 
Whether or not the “new look” 
the beginning of a new phase in 
relations will not be clear until 
has passed. Suffice it to say thi 
the changes made in 1948 w a 4 . . a 
, y members 


contrast to what had g . fore, tl I ‘ 

. dé I riginal decisi 

versal was typical of tl li ' . 
press LABOR CASES 


of the industry 





ARTICLES 





Labor’s New Federation . . 
dustrial and Labor Relations Revi 
April, 1956 issue presented a 
articles discussing the purposes 
tion, leadership and problems 
created AFL-CIO 

The AFL-CIO resented 
articles, one by the first president of t ild guilty 
AFL-CIO, George Meany, and the oth y ‘tion i | induce 
Walter Reuther, president of the AFI loy f a secondary 
CIO’s Industrial Union Department, deal ndle “unfair” ¢ 
ing with “Labor’s New Unity” and the 


“Merger and the National Welfare.” Other 


oods 


articles by economics protessors, all romi man 

nent in the labor-management  relatior to represent 

field, appeat argo” clauses 
In addition to these articles, whicl 

the gamut from “Efforts Toward Merger, 

1935-1955” to “Foreign Affairs and_ the 

AFL-CIO,” various major documents relat must and shou d by 


ing to the merger are included: the not Acevedo, “ Cargo Clause 

raiding agreement, the merger agreement, Taft-Hartley t: An Examinati 

the constitution of the AFL-CIO, the imple UcAllister Decision and Its Significance fi 
mentation agreement and the reso / 
the achievement of labor unity. Review, June, 


lution or Common Carriers,”” George Washington 
1956 
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Rank and File 





News of Work 
and Working People 








Meetings of Labor Men 
AFL-CIO Conventions 

Nortl Dakota state Fed 

lamestow1 September 


Association of Mac 


10-14: Brotherhood o 
Machine Workers 
September 7 
\ 
ngeles. Ca Septer 
Workers International l 
New York September 
& Paper Mill Workers, Mil aukee, 
Sil September 24 rinting Pressmen & 


Assistants, Philadelphia, Pennsylvania. Sep 
| 


tember 2 Rubber, ork & Linoleum 
Beach, 
Connecticut 


Labor, Hartford 


United Mine Workers. 
second Constitutional Convention 
United Mi 1 rs will be hel 
2-10, at the Cin ati Music Hall, ¢ 


Labor Planks 


Some of the suggestions of organized 
labor were adopted by the political 
parties and incorporated in their 1956 
platforms. 


The AFL-CIO, the vast majority of 
organized labor, submitted a number of 


suggestions to both the Democratic and F t opportunity ‘ trongly 
Republican National Conventions whic! recommend that t Walsh-Healey Public 
they hoped would be adopted by the plat (Contracts Act, tl Davis-Bacon Act and 


form committees and incorporated into the the enforcement standards laws 


1956 Presidential platform of each party. by the Department of Labor be strengthened 
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along the lines set forth in the [submitted] 


memorandum.” 


The Democratic Party adopted, as part 
of its platform, the following labor planks: 
“Labor Management Relations. Harmonious 
labor-management relations are productive 
7 earners and 


of good incomes tor wage 


conducive to rising output from our factories 

“We believe that, to the widest possible 
extent consistent with the public interest, 
management and labor should determine 
wage rates and conditions of employment 
through free collective bargaining 
“The Taft-Hartley 
publican dominated 80th Congress seriously 
impaired this relationship as_ established 
in the Wagner National Labor 
Act, enacted under the 
istration. 


Act passed by the Re- 


Relations 


Roosevelt admin 


“We unequivocally advocate repeal of the 
Taft-Hartley Act. The act must be re 
pealed because state ‘right-to-work’ laws 
have their genesis in its discriminatory anti 
labor provisions. 
repealed because its restric- 
that 


“It must be 


tive provisions deny the _ principle 
national legislation based on the commerce 
clause of the Constitution normally over- 


rides conflicting state laws 

“The 
to be 
It interferes in an 
collective bargaining, causing 
the relationship between management 


Taft-Hartley Act has been proven 


unworkable unfair 


and 
manner 


inadequate, 


arbitrary with 


imbalance 


labor. 

“Upon return of our national government 
to the 
approach toward the 
problem will be 
experience and the principles of the 
National Relations Act 
Norris-LaGuardia Anti-Injunction Law 
We commend the 
84th Congress 


Democratic party, a new legislative 
entire labor-management 
based on past 
Wagner 


and the 


adopted, 
Labor 


“Fawr Labor Standards 


action of the Democratic 
raised the minimum wage from 75 


cents to $1 an hour 
objection of President Eisenhower 


which 
despite the strenuous 
and the 
Republicans in Congress. 


“However, the inadequacies of the mini- 


mum wage become apparent as the cost of 
and we feel it imperative 


at least $1 25 


living increases 
to raise the minimum wage to 
an hour, more closely to approximate pres 
ent day needs. 

“We further pledge as a matter of priority 
to extend full protection of the Fair Labor 
Standards Act to all workers in 


engaged in or affecting interstate commerce 


industry 
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“Walsh-Healey Contracts Act 


, 
and honest administration 


Healey Act 


and usefulness as an instrument to 


revision 
Walsl 


ness 


to restore its effective 


maintaining tair standards of 


American workers 
Equal Work We 


provide 


hours for 


“Equal Pay for 


cate legislation to equal 


equal work, regardless of sex 


“The Physical 
party has 


benefit the 


vy Handicapped. Th 
always supported 


disabled 


cratic 
tion to 
“Wi 
legislation to 
tunities of physically handicapped pers: 
“Migratory Workers. We shi 


legislation providing for th rotection al 


worket 
pledge our continued support 


improve employment opp 


support 


t I general wellare 


improvement of the 

migratory workers 
“Jobs ’ 

our part to 


for an efthcient program to promote 


Areas. We 


legislation 


Depressed 
support 


jobs in depressed indus 


that 


and create 


rural areas so such areas migl 


stability 


stored » economic 


The Republican Party adopted, as part 
of its platform, the following labor planks: 


lowe! Admiunistratior1 " 


people the highes 


“The Eisenl 
brought to 
and the 


enjoyed by al 


the h ; wages 


ment, 


standard of evel 


nation Today there are nearly 67,000,000 


and work in the 
$000,000 more than in 


substantially ove 


men vomen at 


States, 1952 


iIncreas¢ d 


da half vez ; but, more 


have 
three at 
the \mericat 
more than ev 
} 


family € 
aten 


prices 
“s he ré rd r 

Administration on 

women 


performance 
public an 
working 
The Federal minimum wag 
2,000,000 


men and 
has be La | 


for more than workers 
Security | 

10,000,000 workers and the benefits raised for 
6,500,000 unempl 
4,000,000 


as been extended to an additio1 al 


The protection of 
has been broug! t to 
T here 


compensation 


ment insurance 
been 
benefit 


additional workers have 


creased workmen's 


and harbor workers; 1 
retirement benefits In 


Administration has enforced 


for longshoremen 


creased addition, 


the Eisenhower 


more vigorously and effectively than evet 


before the laws which protect the working 


standards of our people. 
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“Workers have benefited ny the progress 


which has been made in carrying out the L A R O R D AY 
programs and principles set forth in the 1952 4 09" 
Republican platform. All workers have gained he : 
and unions ave grown in strengt 
responsibility, and have 
bership by two millions 

“Furthermore, the process of tree collec 
tive bargaining has been strengthened by 
the insistence of this Administration that 
labor and management settle their differ 
ences at the bargaining table without the 
intervention of + Government. This policy 
has ig! t l country an unprece 


r-Management peace 


Administration will con 
tinue to fight for dynamic and progressive 
her things, will 


programs which, among ot 


throug! assistance to he states, employes 


and employers 


~ Continue and furthers pertect its pr 
grams of assistance to the millions of 
kers witl ] ] bl 
workers with speciai employment probiems, 
such as older workers, handicapped workers, 
members of minority groups, and migratory 


workers; 





“Strengthen and improve the Federal 
state employment vice and improve the 
effective of ti unemployment insur 


ance 








‘Pr t bv law, the assets of emplove 
welfare and benefit plat s so hat workers 
who ; t he 


beneficiaries can be assured issued ) mmemors 
their rightful benefits; MO! it ounde! 


| 


“Assure equal pay for equal work regar¢ 


on Fe 
Federally assisted construction, and 
id continue the vigorous admin 


the Federal prevailing minimun 


Federal 
minimum ag laws to as many mort 
work ‘ possible and practicable; 


gl the elimination of 


wvment because of 


origin, ancestry 


might be 

McGuire b: 

parades and 
Labor Day Commemorative events. Most 


is now traditi 


New postage stamp issued to honor 
the annual celebration of Labor Day. 


The stamp was adapted from an AFI] 
CIO mural designed by Lumen N. Winter, 

“T abor is life.” So it is and so is it pro which appears in the w AFL-CIO build 
claimed on 120 million postage stamps ing in Washington, D 


Rank and File 581 





SUB Plans 


Roundup of recent state action notes 
current status of newly proposed plans. 


Four states—Alabama, Iowa, Oklahoma 
and Tennessee—have added their names to 
the list of 19 other states which have ap 
proved some form of supplemental unem 
ployment benefit pay plan. These states 
gave the nod to Ford-type SUB plans, and 
in opinions of their attorneys general it was 
declared that receipt of these private benefits 
would not prejudice an unemployed worker: 
from receiving state unemployment com 
pensation benefits nor reduce the amount of 
these benefits. 

California, which had previously approved 
a regular Ford-type plan, okayed a glass 
type plan recently, also Chis plan differs 
from the regular Ford plan in that it pro- 
vides each worker with vested rights rather 
than pooling the contributions made on his 
behalf by management among all employees 
covered by the plan. California also ap 
proved a Ford-type plan which was modified 
in several respects. No trust fund was re 
quired to take care of benefit payments; 
apparently the employer could take care of 
payments on a pay-as-you-go basis he 
could set up a reserve in his own name from 
which to make benefit payments All laid 
off emplovees would receive benefits sub 
ject to certain conditions All employees 
who render service will not receive benefits, 
and the length of employment has no bear 
ing on the duration of layoff pay 

The State of North Carolina joined with 
Ohio, Indiana and Virginia in disapproving 
SUB plans Private payment on unem 
ployment benefits under a Ford-type plan 
was held by the chief counsel for the State 
Employment Security Commission to cut 
down on the public benefits payable to workers 
laid off 


To date, 23 states and the District of 


Columbia have approved some type of SUI 
plan by either administrative ruling or stat 
utory enactment. Alabama, Arkansas, Florida, 
Illinois, lowa, Kansas, Kentucky, Maryland, 
Massachusetts, Michigan, Minnesota, Missouri, 
New Jersey, New York, Oklahoma, Pennsyl 
vania, Washington and Wisconsin all have ap 
proved supplementary unemployment benefit 
pay plans and have held that such payment 
will not disqualify an unemployed worker 
from state benefits nor will those benefits 
be diminished because of private benefits 

Oregon has a statute which disqualifies 


workers receiving guaranteed annual wages, 
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appli 


cation of this provisior 


dustry type SUB plans 


Reservists’ Re-employment Rights 


Th 


is is a summary of the re-employment 


rights and reinstatement benefits pro- 
vided by state as well as federal laws. 


Su 
with 
it me 
work 
of al 
some 
is eV 
more 


SOM ¢€ 


be for 


mmertime military training 
us for some time, but never 

‘ant that such a large 
force would require 

sence from their en 
Reserve training 

dicatio1 th: 


ery il 


and more men will 


form of Reserve 


14 days, 17 days, 


instances, 


t¢ 


and o 


sponsible 


participation in active-« 


men 


luty 


inducted or enlisted 


Forces < r August 9, 195 


usual 
some 
enlist 
provi 
sepat 
to cl 
Rese 
serve 
Activ 
Read 


Activ 


Ready 


ly meat 

branch of service 
ed under the new “Six 
sion ¢ } eserve F 
ation trom active sery 
vilian life the service! 
rvist and a member of 

He might be a member 
€ « y Reserve 


y Reserve Who 


e Ready Reserve and wl 


members of the Inactive Ready 


will 
men 
vists, 
numl 
the 
with 
ment 
Re 
in 48 


largely depend upon the 
eligible to become Active Read 
as a ceiling has been placed 
ver of men that the active 
Read Reserve can train a 
regard to available funds a1 
al policies 

ady Reservists will be part 


drills yearly and 17 days’ a¢ 


for-training, or in the alternative 


active 


atten 


--duty-for-training. Failure t 
d drills will mean 45 days’ a 


for-training 


Pa 


ally 


rticipation in the Ready Reser 


but 


will be for two to three years, 
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Dakota, Vermont and Wisconsin These 
States specified that the employ er shall grant 
leaves of absence of no more than 15 days 
No time limits are set within which the 
Reservist has to apply for his job in order 
to qualify for reinstatement, except in Mich- 
igan, which requires that reinstatement must 
be applied for within 15 days of release from 
active duty. New York is another excep- 
tion; reinstatement must be applied for 
within 90 days for those on active duty in 
military service and 60 days for the “Six 
Month Trainee” and ten days for the Ready 
Reservist or National Guardsman on train 
ing duty. 

without 


must be reinstated 


Status or 


\ Reservist 


seniority in ten 


reduction in pay 
states: Delaware, Idaho, Indiana, Massachu 
setts, Michigan, New York, Ohio, Rhode 
Island, South Dakota Vermont. This 
is similar to the 9(¢)(3) 
However, Idaho, 
and Vermont are 
vide specifically that seniority shall continue 
to accrue during the military leave i 

Only New York 


of seniority, status and pay to be 


and 
provisions ot 
South 


Dakota 


] 1 
and pro 


Indiana, 


generous, 


more 


sence. permits 
waived 
if the circumstances make it 
unreasonable to grant them. The Wisconsin 
seniority; the 


employer's 
law guarantees only 
“status” 
lowa statute 
employment benefits 
that the leave of 
the discretion of the employer 
Idaho, Indiana, Massachusetts, 
Island, South Dakota and Vermont 


“pay” are not included 


makes 


and 
no mention ot 
Eight states provide 
shall be 
Delaware, 
Ohio, Rhode 
Other 


absence paid at 


Michigan, New 


mention oO 


States lowa, 


WU iIsSconsin 
No one shall 


of the 


make no 


discriminate agai 


bers Reserves, and empk 


not discharge Reservists from tl 
pertorming militar 


New York, RI 


Statutes are to 


because they are 
Michigan, Iowa, 
and Wisconsin 
specifically. 

laws res 


Some states had 


own “governmental employees” 
Comparison 


federal and s ate law 


military service 
indicates 
certain instances. Where this 
law but at the 


State expense 


requisite such ¢ lotice of inte 
as though this state requirement 
to be with if one want 


benefit 


complied 


himself of the added state 


f he Bure au 


Rights interpreted Section 9(g) 
] re 


Veterans’ Re-e1 


that if reductions in seniority 


have 


been made employees 


absence oO reasons other tl 
vould also apply 
servists he laws of Idaho, India1 
Dakota and Vermont provi 


that 


training, 


seniority shall continue 


] } | 
military leave Of absence 


A new 
declared that job rights of member 
National Guards who perform t1 


are afforde 


ing 


ruling of the Solicit 


1 the same protect 
eral law as are the job 
(CCH |] LAw Reports (1 


tion), Volume 2, € 14,007) 


rights 


ABOR 
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appearing in 8(b)(4)(A) a view that Con- 
intended to “deal a death blow” to 
boycotts wherever found would 
labor relations of 


gress 
secondary 
lead into 
employees specifically meant to be excluded 
from NLRB jurisdiction, such as railroad 
employees. 
The Board 
States Supreme 
“piggy-back” case, Teamsters Local 7 
York, New Haven and Hartford Rail 
Company, 29 Lapor Cases { 69,667, which the 


regulation of 


United 
decision in the 
New 


road 


had considered the 


Court’s 


Board expressly said had no effect on this 
In that case the Court decided 
may 


case at all. 
that a railroad as a 
ondary boycott charges against a union. It 
did not decide that a railroad, all the more 
“employer,” and 
the terms 


“person” file sec 


a municipality, is also an 
they did not decide that 
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“em- 


ployer” and “person” 
8(b)(4)(A) are 
tended by the 
Milling decision 

However, the 


National | 


requires 


synonymous, 
Fifth Circuit 


1 


dissenting 
abot Relations 


case that a close examina 
made of the Supreme Court’s decisior 
Court held in that “piggy-back” 
although the National Labor 


not intended to apply to « 


Relati 
Was 
employee relations of railroads 

were governed by the Railway Labo 

the NLRA did not preclude a railroad fron 
NLRB for relief from an 
apart, that is, from 


relations In 


applying to the 
labor practice, 
empl »V er-employee 


unfair 
its own 
that 
secondary boycott and strike. The Supreme 


case it was alleged to be an unlawful 
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expressly 


Lab 


erieval 
However 
1 ' 
iow trom ti 

recluded from seeku 
rcumstances 

relations| 


nployes 


il 
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I will not decide 
the picketing here 
on the con 


ctive. | will assume, 


he picketing here as solely for 
purpose of advancing 
objective ol 
] 
al 


egitimate 
legitimate labor 


join the umion an 


people to 
I only union members 


union Wakes 


I reach the 
lawful 


at assumption question 


picketing was a means 
that 
powertul 
still 


expense ol 


lawtul end hat is, 
labor law- 
aggrandize them 

right of another 


unions 


further 


on a legitimate business 


would think that the answet 


to that question must be clearly and un 
hesitatingly no.” 

caveat to the 
The 
used 


there is a definite 
application of the Meltex 
effect of the 


However, 
decision 
sweeping language 
must be cé 


presented to the 


with the actual factual 


court The de 


mtrasted 
patte rl 
what 


lineatior f what is “decision” and 


bec ause, as the 


here 


clarification 


. | he 


“dicta” needs 


picketing was coer- 


court said, 


threatening and intimidat 
accompanied by 


The 


a strike was taking place, 


pressive, 


was false 


} 
ig It also 


epresentations.’ “false representa 
tions” were that 
| case 


course, was not the 


her side” of this legal dichotomy 
courts is just as quickly dis 
Here the state courts will refuse to 


state 


consider a petition for an injunction in a 


recognition picketing matter, barring actual 
physical violence or other similar illegal 


The Developing Law 


fedet 


Hartley 
the 


considera suppo 


variable 
his position are found in the citation of 
United States Supreme Court cases of Gar 
ABOR CASES 
Busch, 27 


yarner 


Teamsters Union, 24 1 
and Weber Anheuser 
asES { 69,064. In the 

December 14, 1953, 


Supreme Cou Was tac 


ner 7 

© 68,020, 
LABOR ( 
decided on 
states 
engaged 


situation where an employer 


interstate trucking business, having 


ployees, four of 
respondent union, was subjected to 


picke t” line 


1 1 
plovees of the 


signs asking 


Carrying 


employer to join thet 


Che picketing was orderly and peaceful, but 


drivers of other carriers retused to cross 


this picket line, and as most of petitioner's 
I was 


iterchange of treignt 


business fell off 


il 


concerns, thei 


95 per cent [he courts below 


that respondent’s purpose in picketin 


to coerce petitioners into compelling 


fluencing their employees to join the union 


The equity court of Pennsylvania held that 


such conduct violated that state’s labor 
relations act. The Supreme Court of Penn 


that the petitioning 
employer's grievance fell within the 
NLRB to 


sylvania, however, felt 
exclu 
sive jurisdiction of the prevent 


unfair labor practices. The Un States 


Supreme Cot he Garner case concurred 
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although admitting that the 
Relations Act did not 


The Court, 
Labor Management 
totally pre-empt the states from jurisdiction 
in interstate labor relations matters, and 
citing Allen-Bradley Local No. 1111 v. Wis 
consin Employment Relations Board, 5 LaAsor 
51,135, and International Union 7 
Wisconsin Employment Relations Board, 16 
LaBor CASEs § 64,992, to this effect, said that 


CASES 


Congress had made explicit provision 
the involved in the 


Garner 


controversy 
The Court 
or appropriate tor us to 
National Relations 
decided 


type of 
case said “It is rt 
necessary 
how the Labor 
might have this 
petitioners presented it to that body.” ' 


surmis¢ 
Board 


controversy had 


Be that as it may, the Court in the Garner 
case that the organizational picketing 
situation as presented in Garner was within 
the NLKB The factual 
the ultimate decision 
jurisdiction 


said 


the province of 
determinations, 
the accompanying 
with the federal government 


Weber z 
March 28, 
than did the Garner case in developing the 


and 


was to rest 


Anheuser-Busch, Inc., deci 
1955, went a good deal fur 
pre-emption doctrine based upon the appli 
cability of the Labor Management Relations 
Act. There a Missouri enjoined 
picketing by the Machinists union designed 
to obtain from a brewery, whose employees 
included members of both the Machinists 
union and the Carpenters union, a cont: 
providing that mn 
given only to 


court 


containing a clause 


wright work would be 


* The section of the Labor Management Rela 
tions Act to which the Court was referring was 
Sec. 8(b)(2) The technical application of this 
section to the issue presented to the Court in 
the Garner and to the entire subject of 
organizational picketing is questionable. What 
the Court assumed at that time ‘“‘filled the field”’ 
may very well have little or nothing to do with 
the problem. Basically, Sec. 8(b)(2) that 
it is an unfair labor practice to cause or attempt 
to cause an employer to commit a violation of 
Sec. 8(a)(3). Sec. 8(a)(3), in turn, reads in 
part “It shall be an unfair labor practice 
for an employer . . (3) by discrimination in 
regard to hire or tenure of employment or any 
term or condition of employment to encourage 
or discourage membership in any labor organi- 
zation.'’ A strong case could be made that this 
section deals solely with the question of union 
security and that it has no relevance to the 
“recognition”’ picketing situation. The section 
in question was so considered by Justice Frank- 
furter in Algoma Plywood Company v. Wis- 
consin Employment Relations Board, 16 LABOR 
CASES { 65,013, 336 U. S. 301. There it was 
said: ‘If any provision of the Act had that 
effect (i. e., sweeping aside State laws respect- 
ing the union shop) it could only have been 
§8(3), which explicitly deals with membership 
in a union as a condition of employment.” 


586 


case 


Says 


tractors under contract wi 


grounds that s 


union, on the ‘ 
violation of the Misso 


Was a 
law and that the NLRB had 

picketing in question was not a 
the forced work 
Section 8(b)(4)(D) of tl 
Relations Act ‘ 


urt, howeve 


assignment 


ment 
Supreme Ci 
that the field 


federal government, 


was still 

Since 
the State court action 
picketing in violation 
labor practice 
and further, that 


provisions 
even if tl 
labor pr: 
very well 


was not an untfalr 


ing might be a con 
protected by Secti 7 


‘ 


Re la IK 


agement 


“By the 
not 
power 


exhaust 
ovel 
Commerce ( 
code whereby 
labor activities 
operation « 
categories 
empted b 
withdrawn fr 
tible o1 
bounds. Obvi 
tial, leads te 
action. Sucl 


Teamster 


Goodwins the court ynsidere 
Labor Manage 
federal provisior 


while the 


Note also that ir 
Sec. 8(b)(4)(C) of the 
tions Act as being the 
to organizational picketing 
case speaks of Sec. 8(b)(2) in the same re 

See Plankinton Packing (¢ 
Wisconsin Employment Relations 
LABOR CASES { 65,595, 338 U. S. 953 
Trades Council v Kinard Constructic 
pany, 24 LABOR CASES ‘ 68,086, 346 | 
Capital Service, Inc. v. National Labor 
tions Board, 25 LABOR CASES ‘° 68,4 
U. S. 501 

’ This latter rationale of 
interesting for the purpose 
view and evaluation of the 
status of organizational picketing 
might carry over the pre-emption 
the Labor Management Relations Act into the 
entire area of labor relations, and serve to 
make cases like Allen-Bradley Local v. Wiscon 
sin Employment Relations Board, International 
Union v. Wisconsin Employment Relations 
Board, and Algoma Plywood & Veneer Company 
v. Wisconsin Employment Relations Board (all 
cited above, aberrational exceptions to. the 
general rule of federal pre-emption on all labor 
matters within the widest conceivable purview 
of the Labor Management Relations Act 


also om pany 


Board 


the Court is more 


of our present re 
current validit 
This doctrine 


doctrine of 
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it seems to me that the public, 
as well as labor and management, 
would be well served if unions and 
industry generally could find, more 
often than they now do, ways to 
settle their differences voluntarily, 
without resorting to the necessarily 
time-consuming operation of the 
elaborate machinery of the Labor 
Board. —Theophi!l C. Kammholz 








tivity in 
otected 


Relati ns Act 


I st re e National Labor Relations 
boa til such decision is fortl 
I Ss < urts are poweriess Only 
€ la ess of adding to the 

A il violence, mass picket 

termiuttent juickic strike etc 
t t i States Supreme ( rt add 
situat ere the state courts can act 
} 4 ettectivelv§ te eniol pick ting 

s e em] ve As was sa it 

J , 

W ¢ ‘ it is not easy i 

tate cou lecide, merely the basis 


a i 1 answer, whether the 

t matter s the concert exclusively 
t I il Board and withdrawn from the 
State But vhere the moving party 
sé i I 4 labor practices, where 
ts reasonably bring the controversy 
! e sections prohibiting these practices, 
where the conduct, if not prohibited by the 


lera Act, may be reasonably deemed to 


me WwW n the protection afforded by tha 

\ sta ou must decline jurisdic 

deference to the tribunal whicl 

( gress has selected for determining such 
ssues e first instance 

glit f this quotation the reader 

should take special note of the unequivocal 

stand that the New York court took in 

( lzein e the stated inapplicability of 

Section 7 ot the Labor Management Rela 

tions Act Such certainty is no longer 


1 nor reasonable to the facts there 


presente 

The fascinating aspect of this conflict in 
he use of legal justification for a decision 
mn “organizational-recognition picketing” is 


the manner in which the state courts, 
adopting the “Goodwins-W ood” pattern, are 
affected by the pre-emption doctrine typified 


by the Garner and Weber cases in this field 
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(7 rne? ia) er é . 
iving that S¢ ises sup] 
( il i 
i it i a 
es ct es ‘ i i n 
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t 1 x 
(zarner W ; Ap] ] \ ‘ 
1 Velt ea 1 t ‘ 
{ | t eT! ~ Ie 
led P . : 
eX1s exe S é e-€ 
case ‘ 1 Vf 
here ssibly may be £ 
nent at late lecis s i e | c 
states Supreme ( ive 
vin lr } ry ! e que 
State jurisdict l ere ractices i 
by edera Stat es is stitut 1 
lab actices are ed it ere 15S 
a ire ent Ss est 
soundness its ent " at e law 
New Yorl s ft it subject i el ] 
t th nic press I ke a 
place f busine s unlawful erciol 
l ew ut stincat I 4 
I Ss st ed ay lance e bas ri 
flicting | ines 1S clea el ‘ 
le the fol ¢ n Meltea 
| est Ss Cast ere the 
e acts mplained nstitute " act 
p ibite by i ederal statute i ict 
( iS an exercise i ght <« n ed 
») i tederal Statute ! we ght be that 
this Court would ( urisdictior case 
ited in Freydberg I \ Ladies Garmer 
Workers U1 ae. a ks oe 2d, 470) 
But as the question here, as | viewing the 
ise, 1s whether, aS a matter iT New York 
State law, pursuit of a legitimate lab 
bjective is a legal justification for injuring 
another by subjecting him to the economi 
pressure of coercive and misleading picket 
ing, state jurisdiction is clear beyond cor 
troversy ‘f 
Judge W alter appears to have used 4 


semantic twist to av 


of doctrinal conflict 

Freydberg, In Ladies Garment Work 
a decision by Judge Walter, 
1954. There 


a union was picketing 


ers Union, also 





was handed down on January 20, 


the facts were that 


at an employer's offices and showroom in 
New York in an effort to coerce the em 
ployer into maintaining a factory in New 


after the employer had decided f 


York, 


economic reasons to disc mtinue its tactory 
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York and do its manufacturing i 
Here the pre-emption theme 


in New 
another state. 
was an essential part of his decision grant 


He said 


ing the injunction. 


jurisdiction, | 
that plaintiff is 
From 


“As to the 
assume in defendants’ favor 


que stion of 


engaged in interstate commerce 
that it follows that existing federal statutes 
the subject of labor 


relations in interstate commerce that neither 


so completely cover 


courts can add to o1 
immunities 


State 


rights 


statutes nor 
from the 
tor 


State 
subtract 
of employers 


and 
specihe d 
But 
not tor a 


employees as 
in those federal statutes my 
holding that this picketing is 
lawful labor objective takes this case out of 
the field of and out of the 
doctrine of This picketing 
is not an right conferred, 
recognized or regulated by any federal stat 


labor relations 


those cases 
exercise of any 
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® Citing Garner et al. 
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American management and labor, 
with the careful assistance of Gov- 
ernment, today have created a pe- 
riod of growth and well-being such 
as our country has never seen. 
—James P. Mitchell 
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hearing and supporting briefs. 
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trade unions, like other institu- 
tions of human beings, are not per- 
fect. We are not free from error. 
We are not above the law. How- 
ever, we want you to realize that our 
trade union movement is basically 
clean, healthy and patriotic. We 
hold that no one can be a good 
trade unionist if he is not a good 
citizen in the best sense of the word 
and in all his relations with the com- 
munity. —George Meany 
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However, it is possible to glean a trend in 
the state courts of distinguishing Garner 
and Weber on the precedent furnished by 
Allen-Bradley Local v. Wisconsm Employ 
ment Relations Board; United Construction 
Workers v. Laburnum Construction Corpora 
tion, 26 Lasor CAseEs § 68,460, 347 U. S. 656; 
and related cases 

In Allen-Bradley the United States Supreme 
Court allowed a state to enjoin mass picket- 
ing, threats of bodily injury and property 
damage to employees, obstruction of streets 
and public roads, the blocking of entranc« 
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but the was not fought out on the 
right battlefield. 

When the 
the National Relations 
being considered by the 
concern was expressed that the amendments 
might pre-empt the historic right of the 
states to regulate with respect to compul 
sory union membership. To forestall such 
an eventuality, there added Section 
14(b). The legislative history of the act 
makes it clear that there was no intention 
to pre-empt in this field. None of the above 
cases dealing with the constitutional ques- 
tion of pre-emption is necessarily in point, 
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argued that the Algoma controls an 
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form of relatively speedy and effective state 
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controlling organizational picketing 


instrument 
Chis 
technique equates a union picket line wit! 
the attempt to force the employer 
situation where he would compel union 


into a 


his employees This gets 
Section 14(b) of the 
Relations Act, an area 
reserved to the 


membership of 
us into the 
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izational-recognition picketing” 


illegal objective of forcing employer inter 


choice ot 


[The End] 


ference in his employee's free 


union representation. 
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The Cover: 


Labor Day, 1956... 


THe BIG M’s of our economy 
are Manpower, Machinery and Money. The first of these now 
consists of more than 65 million men and women who are gain 
fully employed. The American worker can buy 70 per cent 
more with a week's wages than he could in 1939 and more than 
twice as much as he could in 1930. In short, the nation’s Man- 
power is earning more and doing better than at any other time 


in our history. 


ArMED with the most efficient 
Machinery that science and technology can devise, Manpower 
has the ability and the capacity to produce more, better and 
faster, with less effort because the muscles and senses of Man 
power have been extended many times over. The worker 
benefits not only from the Machinery he uses but also from 
the equipment used by all who produce goods or services that 
he and his family buy. All Manpower benefits from the Ma 
chinery used, whether it be in a petroleum refinery in Texas 
or an automobile plant in Michigan. Some machines help him 
to earn more, easier, while others increase the buying power 


his earnings, 


Moni Y is the silent-partnet 
by which Manpower is provided with a job and given the Ma 
chinery necessary to do the job. There is an investment of 
$12.500 in plant, equipment, land and working capital for every 
worker, a total of $800 billion. Beyond this, $450 a year keeps 
that worker’s tools sharp and in working order, This does not 
include the Money necessary for new and improved Machinery 
or the nearly $5 billion needed yearly to supply additional 
equipment for the 400,000 young people who enter the working 
force annually. One fifth of the gross national product, $180 
billion, must be saved and set aside each year to provide the 
capital facilities upon which production and employment depend. 

This investment of Money in Machinery has doubled the 
productivity of Manpower in each generation, enabling Man- 
power in America to reach a position of plentitude never before 
experienced anywhere in the world. 

Manpower and Machinery were stilled on September 3 
1956. It was Labor Day, and our nation paid tribute to those 


who provide the goods and services of the country. 


Photograph by Harold M. Lambert. 
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